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McGREGOR W. SCOTT 
United States Attorney 
Eastern District of California 
 
KIMBERLY GAAB 
Assistant U.S. Attorney 
2500 Tulare Street 
Suite 4400 
Fresno, California  93721 
Telephone: (559) 497-4000 
Facsimile: (559) 497-4099 
 
MATTHEW J. MCKEOWN 
Acting Assistant Attorney General 
United States Department of Justice 
Environment & Natural Resources Division 
 
CHARLES R. SHOCKEY, Attorney 
 D.C. Bar #914879 
United States Department of Justice 
Environment and Natural Resources Division 
501 “I” Street, Suite 9-700 
Sacramento, CA  95814-2322 
Telephone: (916) 930-2203 
Facsimile: (916) 930-2210 
Email:  charles.shockey@usdoj.gov
 
Attorneys for Defendants 
 

IN THE UNITED STATES DISTRICT COURT 
 

FOR THE EASTERN DISTRICT OF CALIFORNIA 
 

FRESNO DIVISION 
 
 
FRIENDS OF YOSEMITE VALLEY, ) Case No. CV-F-00-6191 AWI DLB 
et al.,      )  
      ) NINTH DECLARATION OF     
  Plaintiffs                                 ) MICHAEL J. TOLLEFSON IN  
      ) SUPPORT OF DEFENDANTS’ 
v.      ) REPLY BRIEF FOR MOTION  
      ) FOR STAY PENDING APPEAL 
DIRK KEMPTHORNE, in his  )  
official capacity as Secretary of  )  
the Interior, et al.,    ) DATE:  March 5, 2007 
      ) TIME:  1:30 p.m. 
  Defendants.   ) PLACE: Courtroom 2 
      ) JUDGE: Hon. Anthony W. Ishii 
 

I, Michael J. Tollefson, declare as follows: 

1. I have served as the Superintendent of Yosemite National Park since January 2003. 

2. I have submitted eight previous declarations in this matter, dated February 23, 2004, 
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(Doc. 162); April 15, 2004, (filed in the Ninth Circuit, Case No. 04-15682); May 21, 2004, (Doc. 

204); September 3, 2004, (Doc. 227); August 16, 2005, (Doc. 251); and October 17, 2005, (Doc. 

256, Att.), September 20, 2006, (Doc. 341), January 24, 2007 (Doc. 383). 

3. I have reviewed the plaintiffs’ Memorandum in Opposition to the Motion for Stay 

Pending Appeal (Opposition Memo, Doc. 391) and supporting declarations (Docs. 392, 393, 

394). The purpose of this declaration is to respond to allegations made by the plaintiffs in their 

Opposition Memo and the associated declarations. In my Eighth Declaration (Doc. 383), I 

provided extensive information about why two vital repair projects enjoined by the U.S. District 

Court must be allowed to proceed while the NPS prepares a new Merced Wild and Scenic River 

Comprehensive Management Plan (Merced River Plan).  I must reiterate that the East Yosemite 

Valley Utilities Improvement Project (Utilities Project) and the Yosemite Valley Loop Road 

Rehabilitation Project (Loop Road Project) both contain elements that, if left unchecked for the 

duration of the litigation process, would put the operation of the park—and health of natural 

resources and public safety—in jeopardy.  I have also provided information about how these 

specific projects will restore and protect natural and cultural resources, while enhancing the 

visitor experience and making Yosemite a safer place to visit.  

4. In response to allegations made by plaintiffs in the Opposition Memo, I am compelled 

to reiterate and underscore the serious ramifications of the District Court’s injunction of the 

Utilities Project and Loop Road Project.  As stated in my Eighth Declaration, not only does this 

injunction prevent the NPS from protecting the visitor experience, natural and cultural resources, 

and the values of the Merced River, but it also puts the health and safety of park visitors and 

residents at significant and unnecessary risk.  These adverse impacts would not be in the public’s 

interest and would expose sensitive natural and cultural resources to serious harm.  As the 

manager responsible for Yosemite National Park, I have presented this assessment not on mere 

speculation or exaggeration, but on sound professional judgment and volumes of supporting 

documentation. 

5. Yosemite Valley Loop Road Rehabilitation:  In response to allegations made by 

plaintiffs in the Opposition Memo, I must reiterate it is critical that the NPS be allowed to 
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Ninth Declaration of Michael J. Tollefson in Support  
of Defendants’ Reply Brief for Motion for Stay Pending Appeal                  
 
 
 

Case 1:00-cv-06191-AWI-DLB     Document 403     Filed 02/26/2007     Page 2 of 9




 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

proceed with maintenance repairs to the Loop Road.  The plaintiffs attempt to purposefully 

confuse the Court by stating they are in support of conducting “necessary and required 

maintenance” (Opposition Memo 37:13), while at the same time objecting to necessary 

maintenance as described by the Loop Road project.  This is inconsistent and flawed logic.  It 

has been clearly documented by both the National Park Service in the Rehabilitation of the 

Yosemite Valley Loop Road Environmental Assessment (Loop Road EA, I-3) and professional 

engineers with the Federal Highway Administration (see Flynn Declaration, Doc. 381, 2:20) that 

the proposed repairs to the Loop Road are clearly and correctly considered maintenance.  The 

plaintiffs’ reliance on the casual and non-professional observations of a “regular traveler” 

(Opposition Memo 32:13) to judge roadway condition, and to fabricate conclusions that are 

different from those of a trained engineer, is an irresponsible misrepresentation of the true facts 

about the condition of the roadway and about the maintenance “necessary and required” to fix it.  

What plaintiffs continue to ignore is the fact that the substructure of the roadway and much of 

the asphalt paving is now in extremely poor condition, making the road in places subject to 

serious failure.  Contrary to plaintiffs’ claims (Opposition Memo 32), the “micro-seal” 

completed in 2004 is only a temporary, short-term patch of some of the worst areas of the road 

surface.  While it may make the road appear “smoother” for a short time period, it did not repair 

the serious underlying structural problems. 

6. In response to the plaintiffs’ erroneous claims about floodplain effects and impacts, I 

would like to reiterate that a full analysis of both floodplain and wetland values has been 

documented in the Loop Road EA and FONSI, and the park has concluded that there will be 

beneficial effects to both resources. (Loop Road FONSI, P1-11.)  The Loop Road project will 

correct and restore hydrologic functions within the river corridor.  Thus, the existing injunction 

would further exacerbate the adverse effects to the river, whereas allowing the road maintenance 

will help protect and enhance its hydrological and biological values. 

7. Additional detail about the Loop Road Project is provided in the Declaration of Elexis 

Mayer.  Ms. Mayer serves as the lead Compliance Specialist who coordinated the completion of 

a detailed environmental evaluation of the Loop Road Project and the completion of the 
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Rehabilitation of the Yosemite Valley Loop EA and FONSI.  In her declaration, Ms. Mayer 

clarifies that culverts will be installed properly, that recycling and overlaying the existing surface 

with a four and one-half inch layer of asphalt is appropriate, and that neither action will lead to 

road “widening or realignment.” Contrary to assertions made by the plaintiffs and the plaintiffs’ 

declarants that the NPS has a poor “track record” on disclosing project details (Whitmore Dec. 

8:2-12), she also clearly documents that these individuals were in fact extensively involved in the 

design process and in defining the final elements of the project. 

8. I must reiterate that there will be no increase or change of user capacity within the 

river corridor, nor will the project predetermine or prejudice in any way the user capacity in the 

Merced River corridor.  There will be no increase in the number of parking spaces.  As the EA 

establishes, and as I have confirmed: 1)  all of the turnouts involved in the Loop Road Project 

exist now and are accessed by park visitors, 2) the Loop Road Project will not cause any 

increased use of the river corridor, and 3) the Loop Road Project is not tiered or connected to 

Yosemite Valley Plan. Finally, the NPS is prepared to proceed with this maintenance project that 

will repair a deteriorated road and restore natural hydrologic flows under many sections of the 

road way.   

9. East Yosemite Valley Utilities Improvement Project (Utilities Project):  Contrary 

to their claims, the plaintiffs continue to purposefully attempt to confuse the Court concerning 

the primary purpose of the Utilities Project, which is to protect human health and safety, water 

quality, and other resources by repairing sewer lines that are leaking and failing and that have 

resulted in multiple sewage spills.  Similar to their position regarding the Loop Road project, 

plaintiffs state that they are supportive of completing critical utility repairs necessary to comply 

with the Cleanup and Abatement Order, while opposing the most environmentally responsible 

way to do so. (Opposition Memo 12:15.) Again, this is inconsistent and flawed logic.   

10. In my Eighth Declaration, I explained fully how the Utilities Project will be beneficial 

to the environment and will correct serious public health and safety concerns.  To be clear, since 

the 2000 Cleanup and Abatement Order was issued, three separate assessments have guided 

utilities planning in Yosemite Valley: 
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• 2002 Capital Improvement Plan (CIP) and its 2003 Addendum--This plan establishes 

and prioritizes sewer system repairs necessary to comply with Cleanup and 

Abatement Order. Within the CIP, all sewer line repairs are conducted in their 

existing location, which includes meadows and wetland areas. 

• 2003 Integrated Utilities Master Plan (IUMP)--This plan advocates upgrading and 

relocating aging utility systems into consolidated corridors under existing roadways 

and other previously disturbed areas; outlines sewer system repairs called for in the 

CIP and relocates lines out of sensitive wetlands and meadows as much as possible. 

• 2003 East Yosemite Valley Utilities Improvement Plan EA--This environmental 

assessment analyzes the effects of work outlined in both the CIP and IUMP. 

Collectively, the CIP and IUMP (all phases) are referred to as the East Yosemite Valley Utilities 

Improvement Plan (Utilities Project), for which a full EA was completed and a FONSI approved.   

11. The CIP (all phases) established a plan for repairing the sewer system in its existing 

location.  The IUMP (all phases) proposed to re-locate select sewer lines out of sensitive areas, 

including wetlands and meadows. Plaintiffs and plaintiffs’ declarants attempt to confuse the 

Court with technical details, but the Utilities Project purpose is quite simple: it seeks to make 

much-needed repairs to the aging sewer system in an environmentally responsible way, while 

bringing the system up to modern standards. These facts are clearly stated the Fifth Declaration 

from Edward William Delaney, Jr. and in the Declaration of Dr. Niki Nicholas.   

12. Much of the Valley’s sewer system was installed decades ago, and the existing 

system bisects meadows, riparian areas, and other sensitive resource areas.  Recognizing that 

repairing these facilities in sensitive resource areas would perpetuate adverse environmental 

impacts, the NPS prepared the IUMP to identify alternatives for utility routing so that utilities 

could be removed from meadows and sensitive resource areas (such as within the Merced River 

corridor), while also rectifying system deficiencies identified in the CIP.  The NPS is thus faced 

with the choice of: 1) repairing these lines in place per the CIP, or 2) repairing these lines in a 

more environmentally responsible manner. Rehabilitating sewer lines that are currently located 

in sensitive resource areas will result in the continued presence of these utility corridors in 
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meadows and riparian areas for decades to come—which most assuredly would not protect and 

enhance Merced River values. Moreover, to delay these projects for as long as a two or three 

years while a new Merced River Plan is completed will almost certainly cause harm to the 

meadow and river system, and public health and safety by exposing people and natural resources 

to the risk of accidentally-spilled untreated sewage and contaminated surface and ground water. 

Implementation of these projects is also in the public interest because these projects will allow 

natural resource restoration to occur in meadow and wetland areas along the river. As 

environmental stewards and land managers, the NPS cannot responsibly delay these critical 

utility repairs. The line relocation will not “facilitate” development because relocation will begin 

and end at the same points on existing lines and because they will only serve the existing sewer 

system connections. 

13. As has been explained previously, the remaining repairs are categorized as 

“emergency, immediate and intermediate,” and there is a continued potential for threat to public 

health, water quality, and other resources if these repairs are not implemented.  Again, as 

explained by Mr. Delaney in his Fifth Declaration, CIP Phase 2 and IUMP Phases 2 and 3 would 

not facilitate development.  Implementation of sewer system repairs as called for in the CIP and 

IUMP are critical to ensure compliance with the August 2000 Cleanup and Abatement Order, 

and to correct existing public health hazards and existing environmental impacts caused by 

deteriorating and poorly located utility lines.   

14. In alleging that the utilities repair would “facilitate development,” the plaintiffs 

continue to attempt to confuse the Court by mischaracterizing the fundamental purposes of 

Yosemite Valley Plan (YVP), which is now the subject of a separate lawsuit. The specific 

purposes of the YVP are to: 

• Restore, protect, and enhance the resources of Yosemite Valley 

• Provide opportunities for high-quality, resource-based visitor experiences 

• Reduce traffic congestion 

• Provide effective park operations, including employee housing, to meet the mission 

of the National Park Service 
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The net effect of the approved actions in the YVP would be to reduce development in Yosemite 

Valley by 71 acres.  

15. More specifically, contrary to the plaintiffs’ allegations, under the YVP, there would 

be a reduction in development in Yosemite Valley, while implementing actions that would be 

protective of river values.  In particular,  

• There would be fewer opportunities for overnight lodging, by allowing 961 lodging 

units, compared to 1,260 units described under the No Action Alternative, a 24% 

reduction. (It should be noted that this is a reduction of 37% over the pre-flood 

lodging level of 1,526 units.) Additionally, units would be removed from the 

floodplain and adjacent river areas (River Protection Overlay).  

• There would be a reduction of 554 employee beds from Yosemite Valley. 

• While the total number of campsites would be increased by only 25 sites, the 

configurations of the campgrounds would change to: 1) improve visitor experience 

and better serve family groups; 2) avoid placing campsites in highly valued resource 

areas, the floodplain, and rockfall zones; and 3) allow for protection and enhancement 

of river values by removing campsites from the sensitive riverbank areas, including 

the River Protection Overlay.  Prior to the 1997 flood, there were 828 campsites. The 

campsite capacity called for in the YVP (500 sites) is still a reduction of 40% over 

those 1997 levels. Specifically, many campsites located in sensitive riparian areas 

near the river would be relocated and the riverbank restored and revegetated.  River 

visitation would be directed to nearby access points in areas most able to withstand 

use, such as sand and gravel bars.   

Plaintiffs provide absolutely no evidence to support their claim that the utilities work would 

facilitate development and no evidence supporting their supposition that the actions “called for in 

the YVP” (Opposition Memo 17:11) would increase development.  As stated above, to the 

contrary, overall the YVP would allow for a reduction in development in Yosemite Valley. 

16. Contrary to plaintiffs and plaintiffs’ declarant’s allegations, these projects are 

“emergencies.” (Whitmore Dec 12:8-9.)  They are emergencies because their implementation 
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should be completed immediately to prevent environmental and public harm.  The tremendous 

amount of time necessary for approval, and the forced delays that these projects have only 

exacerbated their urgency.  We again ask this Court to stay the injunction pending appeal and 

allow the NPS proceed with repairing the Loop Road and the relocating aging utilities lines out 

of sensitive areas. Waiting until a valid Merced River Plan is in place will take nearly three 

years. During that time—not accounting for the additional litigation that may occur afterwards—

conditions will become exponentially worse.  One only has to look at the numerous sections of 

failing roadway in the Valley, and be willing to understand the consequences of a sewage spill to 

agree that these projects do constitute emergencies.   

17. The work involved in maintaining the park’s aging utilities system and roadways is 

complicated and communication about these projects can be challenging.  Notwithstanding, 

contrary to plaintiffs claims, the NPS has in good faith actively and routinely communicated 

about the projects with the public, as well as directly with the plaintiffs. (Whitmore Dec 8-9.) 

Additionally, like any construction effort, work that occurs during the middle of a project cannot 

be equated to the finished product. Mr. Whitmore’s observations about the width of culverts have 

occurred during the active and ongoing process of construction. The NPS and FHWA will ensure 

that all culverts are the appropriate distance from the roadway edge when the project is complete. 

Mr. Whitmore’s allegations about the culvert width are therefore premature. In the case referred 

to by Mr. Whitmore the NPS had already, prior to submittal of his declaration, directed the 

contractor to relocate certain culverts closer to the edge of the existing roadway pavement. We 

stand by the assessments conducted under the Loop Road and Utilities Plan EAs and confirm 

that the work will be completed according to these assessments and associated designs.  I feel 

compelled to emphasize that the Loop Road Project is in no way connected to the Yosemite 

Valley Plan, as the plaintiffs and plaintiffs’ declarants incorrectly speculate. (Whitmore Dec 10: 

18-25.)  The existing project only repairs and rehabilitates the existing road, this project will not 

reconstruct or widen the road.   

18. Throughout these proceedings, the plaintiffs have had ample opportunity to produce 

evidence from professionals regarding these projects.  While we appreciate that Mr. Whitmore 
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