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Number: 82-10 June 15, l 982 

Subject: Protection of Archeological Resources on Tax Act Projects 

Issue: Standard No. 8 states that "Every reasonable effort shall be ude to 
protect and preserve archeological resources affected by or adjacent to any 
project." Although few tax act projects involve ground disturbance, this 
activity could occur during rehabilitation work and result in damage to 
archeological resources. The following guidelines help to e~lain those · 
situations in which a reh~ litation project could be denied ~ertificatioa. for 
failure to cOllll)ly with St;;lard No. 8. These guidelines have been develol)ff 
by the Office of the Solicitor, and the Division of Technical Presei-vation 
Services, !nteragency Archeological Services, and the National Register of 
Historic Places. 

Archeological Surveys, for the pur~oses of identifying archeological resources 
or determining their significance, should never be required as a condition for 
certification of rehabilitation. Denial of rehabilitation certific4tion on 
the basis of the owner's failure to CO'!ll'PlY with Standard No. 8 should be made 
only under the following conditions: 

1. The archeological resources are identified in Part l of the Historic 
Preservation Certification Application, or in the National Register 
nom.i nation; .1 .... "ID 

2. The archeological resources contribute to the historic significance 
of the property; AND 

3. The damage sustained during the rehabilitation results in the 
property's loss of significance (as defined by National Register 
criteria). 

As the three conditions above indicate, there will be few certified historic 
structures whose significance is primarily archeological. 

Owners should be encouraged to develop rehabilitation plans. which either 
protect or minimize damage to known archeological resources or those 
discovered during construction. Regional offices, however, should be aware 
that the archeological e~ertise and financial capabilities of private owners 
are often less than those of a State or Federal a~ency. There is also no 



.general Federal legislation requiring private.owners to protect archeological 
resources during building construction. The Federal tax legislation provid
tax incentives for rehabilitating certified historic structures makes no \. 
specific reference· to the protection of archeological rsources affected by the 
rehabilitation. The purpose of this legislation is to preserve the character 
of certified historic structures. For these reasons, we cannot require the 
same level of protection for cultural properties by a private owner under the 
rehabilitaion certification prograuf ~s by Federal agencies under Section 106 
of the National Historic Preservatio~ Act and Advisory Council ruulations. 
The evaluation of Standard number 8, ''every reasonable effort shall be made to 
protect or preserve archeological resources" must reflect these realities • 

~ 
} 

.!2.E!,: Although the rehabilitation certifieation program is designed primarily 
for the preservation of structures, Section 6 of the Tax Treatments Extension 
Act of 1980 has been used to protect several archeological sites through the 
voluntary donation of easements for conservation purposes. Many archeologicat 
si_tes are also protected from construction activities by S t:ate and local 
government legislation. Potential damage to archeological resources 
threatened by a tax act project could be mitigated -if the property is located 
in a jurisdiction which has such legislation. 

Prepa~ed by: Jean E. Trav~\' based on Memorandum sent to regions 6/4/82 
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