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NAGPRA Regulations

• Regulations published as final in 1995, 2003, 2007, 
2010, and 2015

• Since 2010, repeated requests for full revision of 
the rule

• Summer 2021, consultation and written comments 
from 71 Indian Tribes and NHOs, yielding over 700 
specific comments

• Spring 2022, OMB 12866 and interagency review



Goals of Proposed Regulations

• Simplify and improve the regulatory process.

• Incorporate input from consultation to the 
maximum extent possible.

• Emphasize consultation in every step and 
require deference to the customs, traditions, 
and Native American traditional knowledge of 
lineal descendants, Indian Tribes, and NHOs.



Impact of Proposed Regulations

• Shift the burden off Indian Tribes and NHOs as 
Congress intended.

• Impose deadlines on museums and Federal 
agencies to complete disposition and 
repatriation.

• Remove offensive and prohibitive sections.



Benefits for protection

• Simplify requirements for protecting human 
remains or cultural items removed from Federal 
or Tribal lands.

• Prioritize and require adequate time for 
consultation on Federal or Tribal lands.

• Reduce ongoing costs for notice publication and 
human remains or cultural items awaiting 
disposition.



Benefits for repatriation

• Realize Congress’s goal from 1990-1996 for 
repatriation of holdings or collections.

• At current rate of repatriation, we estimate 26 
years for repatriation of holdings or collections 
to be complete.

• Reduce ongoing costs for long-term curation of 
holdings or collections.



  



Proposed Organization

A — General

B — Protection… on Federal or Tribal Lands

C — Repatriation… by Museums or Federal Agencies

D — Review Committee



Proposed Organization by Section
A – General 
§ 10.1 Introduction.

§ 10.2 Definitions for this part.
§ 10.3 Cultural and Geographical 
Affiliation.

B – Protection… on Federal or 
Tribal lands

§ 10.4 General.
§ 10.5 Discovery.

§ 10.6 Excavation.
§ 10.7 Disposition.

C – Repatriation… by Museums or Federal 
Agencies

§ 10.8   General.
§ 10.9   Repatriation of unassociated funerary 

objects, sacred objects, & objects of 
cultural patrimony.

§ 10.10 Repatriation of human remains & 
associated funerary objects.

§ 10.11 Civil penalties.

D – Review Committee

§ 10.12 Review Committee.



A.  General
Existing Regulations

• No duty of care, standard 
deadlines, or instructions on 
delivery of documents

• Complicated and confusing 
definitions

• Perceived higher standard 
for cultural affiliation 

Proposed Changes

• Add requirements, provide 
instructions, and consolidate 
general information

• Remove or clarify confusing 
terms

• Simplify and prioritize 
affiliation, whether cultural or 
geographical 



Definitions removed or replaced
Removed
Burial site
Cultural affiliation
Culturally unidentifiable
Federal agency official
Museum official
Indian tribe official
Native Hawaiian*
*Incorporated into NHO definition

Replaced terms
Disposition

replaced by two terms 
“disposition” and 
“repatriation”

Possession
Control

Replaced by one term 
“possession or 
control”



New definitions
Acknowledged aboriginal 
land
Adjudicated aboriginal land
Affiliation
Ahupua’a
Appropriate official
ARPA Indian lands
ARPA Public lands
Consultation
Cultural item

Custody
Holding or collection
Indian Tribe
Native American traditional 
knowledge
‘ohana
Right of possession
Tribal lands of an NHO
United States



Revised definitions

Federal lands
Funerary object
Human remains
Inventory
Lineal descendant
Native American
Native Hawaiian organization

Object of cultural patrimony
Receives Federal funds
Sacred object
Traditional religious leader
Tribal lands
Unclaimed cultural item



Cultural or Geographical affiliation

• Affiliation means a connection between human 
remains or cultural items and an Indian Tribe or 
Native Hawaiian organization.

• Affiliation can be cultural or geographical.
• Information used for geographical affiliation may 

provide information sufficient to identify cultural 
affiliation.

• Guidance on multiple affiliations and closest 
affiliation.



B.  Protection On Federal or Tribal Lands

Existing Regulations

• Confusing procedures, 
burdensome timelines, and 
little protection for sensitive 
information

• On Tribal land, no requirement 
for Indian Tribes, NHOs, or 
DHHL to act and jurisdiction 
issues for privately owned 
Tribal land

Proposed Changes

• Reduce and streamline 
requirements to prioritize 
protection of cultural items and 
meaningful consultation

• Require Indian Tribes, NHOs, or 
DHHL to respond to a discovery, 
certify resuming an activity, 
authorize an excavation, and 
document disposition. Clarify 
jurisdiction for ARPA permits.



B.  Protection On Federal or Tribal Lands

Proposed Steps for a Plan of Action §10.4

Plan of Action Deadline (no later than)
Determine likelihood of a 
discovery or excavation Before any activity

1 Initiate consultation
Before an activity begins or 
resumes or before an 
excavation

2 Consult with requesting parties 10 days after a request, 
propose a timeline

3 Approve and sign the plan of 
action

Before an activity begins or 
resumes or before an 
excavation

Simplifies and clarifies current requirements in 10.5 Consultation.



B. Protection on Federal or Tribal Lands

Purpose of a Plan of Action §10.4

• Consultation process must seek consensus, to the 
maximum extent possible.

• A record of consultation must reflect the effort 
made to seek consensus and track concurrence, 
disagreement, or nonresponse.

• Identify preferences for stabilizing and covering in 
situ, protecting and relocating, if removed, or 
appropriate treatment, care or handling.



B. Protection on Federal or Tribal Lands

Examples for implementing a plan of action

• For example, preference for protection of human 
remains or cultural items in situ, but if not possible, 
protect and relocate the human remains or cultural 
items by burying them in a nearby location. 

• Disposition still occurs under 10.7 (notice and 
claim).

• After disposition, claimants determine care, 
custody, or physical transfer, which can include 
leaving them buried in the nearby location.

• Alternative, preference for natural exposure or 
erosion



Proposed Steps for a Discovery §10.5

B.  Protection On Federal or Tribal Lands

Discovery Deadline (no later than)

1 Report a discovery 24 hours after a discovery

2 Cease any nearby activity Immediately

3 Respond to a discovery 3 days after a report

4 Approve and sign a plan of action 30 days after a report

5 Certify an activity may resume 35 days after a report

6 Resume an activity 30 days after certification

Simplifies and clarifies current requirements in 10.4 Inadvertent discoveries. 
Maximum of 65 days after a discovery on Federal or Tribal lands before an 
activity could resume. No minimum. Under the existing regulations 
maximum is 33 days with no flexibility for Federal land managers.



Proposed Steps for an Excavation §10.6

B.  Protection On Federal or Tribal Lands

Excavation Deadline (no later than)

Evaluate the potential need for an 
excavation Before an excavation

1 Approve and sign a plan of action Before an excavation

2 Authorize an excavation
including any legally required permit* After a plan of action

*A permit under Section 4 of ARPA is required when the excavation is on 
Federal or Tribal lands that are also ARPA Indian lands or ARPA Public lands, 
and there is no applicable permit exception or exemption.

Simplifies and clarifies current requirements in 10.3 Intentional excavations. 



Disposition

B.  Protection On Federal or Tribal Lands

• Disposition must occur as soon as possible, but no 
later than 1 year after discovery or excavation.

• Adds process for disposition to a lineal descendant 
(notice not required by the Act).

• Clarifies requirements for disposition on Tribal 
lands (notice not required by the Act).

• When a notice is required, publication in the 
Federal Register through National NAGPRA rather 
than in newspapers.



Proposed Steps for Disposition §10.7(d)

B. Protection On Federal or Tribal Lands

Federal lands in U.S. or Tribal lands in Hawai‘i Deadline (no later than)

1 Inform Indian Tribes or NHOs 6 months after a 
discovery or excavation

2 Submit a notice of intended disposition 6 months after Step 1

3 Receive and consider a claim for disposition After notice publication

4 Respond to a claim for disposition 30 days after Step 3

5 Disposition of the human remains or cultural 
items 90 days after Step 4

Simplifies and clarifies current requirements in 10.6 Custody. 

If competing claims are received, a maximum of 130 days to identify the most 
appropriate claimant.



Proposed Steps for Unclaimed §10.7(e)

B. Protection On Federal or Tribal Lands

Federal lands  in U.S. or Tribal lands in Hawai‘i Deadline (no later than)

1 Submit a list of unclaimed human remains or 
cultural items

1 year after effective 
date, update by Dec 31 
each year

2 Agree to transfer or decide to reinter Any time after Step 1

3 Submit a notice of proposed transfer or 
reinterment 30 days after Step 2

4 Transfer or reinter 90 days after notice 
publication

Clarifies current requirements at 10.7 Disposition of unclaimed…

At any time before Step 4, a claim for disposition may be received and must be 
evaluated. Response to all claimants and requestors required within 10 days of 
receiving a claim.



C.  Repatriation of holdings or collections

Existing Regulations
• Burden on Indian Tribes and 

NHOs to initiate consultation 
and not always referenced in 
decision-making process 

• “Culturally unidentifiable” 
human remains inhibit and 
effectively prevent respectful 
repatriation

• Associated funerary objects can 
be retained by museums and 
incentivize museums to 
determine remains are 
culturally unidentifiable

Proposed Changes
• Define “consultation” and require 

museums and Federal agencies 
initiate and use consultation to 
inform decision-making

• Eliminate term and require 
updated inventories within two 
years of effective date

• Require associated funerary 
objects to always be repatriated 
and remove incentive



Proposed Requirements

C.  Repatriation of holdings or collections

• New requirements and new timelines imposed on museums 
and Federal agencies

• Indian Tribes and NHOs may make requests to consult or for 
repatriation at anytime before repatriation

• Joint requests are considered a single request and not 
competing

• Procedures established for dealing with multiple, competing 
requests AFTER publication of a notice



Proposed Steps for summaries with Deadlines (no later than)

C.  Repatriation of holdings or collections

Repatriation of [cultural items]

1 Complete a summary… 6 months for new collection

2 Initiate consultation. 30 days after Step 1

3 Consult with requesting parties. 10 days after a request, propose a 
timeline for consultation

4 Receive/consider a request for repatriation. Any time after a summary is 
complete

5 Respond to a request for repatriation. 60 days after Step 4

6 Submit a notice of intended repatriation. 30 days after Step 5

7 Repatriation of the… [cultural items]. 90 days after notice publication

Simplifies and clarifies current requirements in 10.8 Summaries. 



Proposed Steps  for inventories with Deadlines (no later than)

C.  Repatriation of holdings or collections

Repatriation of human remains…

1 Compile an itemized list… Before deadline in Step 4

2 Initiate consultation. Before deadline in Step 4

3 Consult with requesting parties. 10 days after a request, propose a 
timeline for consultation

4 Complete/update an inventory…
2 years for new collections/
2 years after effective date for 
update

5 Submit a notice of inventory completion. 6 months after Step 4

6 Receive/consider request for repatriation. Any time after notice publication

7 Respond to a request for repatriation. 30 days after Step 6

8 Repatriation of the human remains and 
associated funerary objects. 90 days after Step 7

Simplifies and clarifies current requirements in 10.9 Inventories. 



Civil Penalties for Museums

C.  Repatriation of holdings or collections

Existing Regulations
• Calculates the penalty amount 

as the lesser of two options

• Defines only 9 ways a museum 
can fail to comply

• Includes a dual hearing process 
to contest a failure to comply 
and the penalty assessment

Proposed Changes
• Uses only a base amount 

(adjusted annually for inflation) 
with flexibility to increase or 
decrease on a case-by-case basis

• Any failure to comply is subject to 
a penalty, including adhering to 
new timelines and deadlines

• Streamlines a single hearing 
process to contest a failure to 
comply and/or the penalty 
assessment



D.  Review Committee
Existing Regulations
• No clarification beyond 

statutory authority

• Advisory role only and 
recommendations are not 
binding on any person

Proposed Changes
• Clarifies informal conflict resolution 

process for disputes:
• Between lineal descendants, Indian 

Tribes, Native Hawaiian 
organizations and museums or 
Federal agencies

• Not among lineal descendants, 
Indian Tribes, and Native Hawaiian 
organizations

• Not among museums and Federal 
agencies

• Reaffirms advisory role only and 
recommendations are not binding 
on any person



Public Engagement / Request for Comment

• Request sent to Federal agency NAGPRA 
coordinators 

• Request sent to stakeholders for general and 
specific comment

• Consultation with Indian Tribes and NHOs
• Federal Advisory Committee meetings
• Public Listening sessions



Comparison of regulatory frameworks
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Comparison of regulatory frameworks
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Repatriation of holdings or collections



Repatriation of holdings or collections
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