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P R O C E E D I N G S 1 

WHEREUPON,          1:30 P.M. 2 

*   *   *   * 3 

ELIZABETH APPEL:  Thank you for your 4 

patience.  You have now been placed into the 5 

consultation session.  Please ensure that your 6 

microphones remain on mute until the specified 7 

time.  This session is being recorded and 8 

transcripts will be created.  If you do not 9 

consent to being recorded, you may disconnect at 10 

this time. 11 

I would now like to turn it over to 12 

Assistant Secretary for Indian Affairs, Bryan 13 

Newland. 14 

BRYAN NEWLAND:  Thanks, Liz.   15 

Good afternoon everybody, or good morning 16 

for many of you.  My name is Bryan Newland and I’m 17 

now the Assistant Secretary for Indian Affairs 18 

here at the Department of the Interior and I’m 19 

pleased to be with you this morning and afternoon. 20 

Before we begin, I want to make sure that 21 

we are conducting our meetings in an appropriate 22 
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manner and to do that we’ll turn it over to Mr. 1 

Barnaby Lewis, who is the Tribal Historic 2 

Preservation Officer for Gila River Indian 3 

Community in Arizona to provide us with an opening 4 

prayer.  Mr. Lewis has been appointed by the 5 

Secretary of the Interior to the NAGPRA review 6 

committee and as well as serving as a traditional 7 

religious spiritual and cultural leader at Gila 8 

River.   9 

So, Mr. Lewis. 10 

BARNABY LEWIS:  I’m sorry, I just leaned 11 

I didn’t have my mike on.   12 

This morning I want to ask the Creator 13 

for his blessing for this gathering that we’re 14 

having today.  It’s so very important as we 15 

discuss these matters for the benefit of the 16 

ancestors and the Native Americans. 17 

I want to do this in the language that 18 

the Creator gave us, the O’odham language.   19 

(Whereupon, a prayer was said in 20 

the O’odham language.)   21 

BARNABY LEWIS:  Thank you. 22 
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BRYAN NEWLAND:  Thank you, Mr. Lewis, I 1 

appreciate your prayer today and your warm words 2 

of introduction so we can start this consultation 3 

off right. 4 

So, I’m going to take just a few minutes 5 

to go over today’s consultation for you all.   6 

First I also want to note that we, at the 7 

Department of the Interior, are carrying out our 8 

consultation on a government to government basis 9 

with several of our agencies, including friends 10 

from the NAGPRA Program within the National Park 11 

Service under the direction of Assistant Secretary 12 

for Fish, Wildlife and Parks, my good friend, 13 

Shannon Estenoz. 14 

So we’ve got a number of folks on the 15 

line with us today and we are recording this 16 

session and we’ll have a readout and I assure you 17 

that all the comments are entered into the record 18 

and that we review them here at the Department as 19 

we go forward with the rule making process. 20 

So I want to give you just a little bit 21 

of an overview of some of the changes we’re 22 
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thinking about making to the NAGPRA regulations, 1 

what’s included in the draft regulation, and then 2 

we’ll turn it over to Assistant Secretary Estenoz 3 

for some remarks and then give you a more complete 4 

overview of the changes, and then turn it over to 5 

all of you for comments. 6 

But just very briefly, the draft proposal 7 

that we’re consulting on today reflects the 8 

Department’s goals to simplify and improve our 9 

regulatory process for repatriation.  We also 10 

believe that the draft proposal advances the 11 

president’s goals of racial justice, equity and 12 

inclusion and that it will streamline our existing 13 

requirements by simplifying what many of you know 14 

to be excessively burdensome and complicated 15 

requirements.  And also, we believe that this 16 

draft regulation will clarify time lines under 17 

NAGPRA. 18 

Specifically, we are seeking your input 19 

to help better -- help us understand if this draft 20 

proposal shifts the burden of the regulatory 21 

process from tribes and Native Hawaiian 22 
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organizations to museums and Federal agencies. 1 

We’re also seeking your input to 2 

understand if this proposal will correct 3 

provisions in the current regulations that make it 4 

difficult to repatriate human remains and cultural 5 

items.   6 

In addition, we’re asking for your 7 

feedback on if the current structure of the NAGPRA 8 

Program at the Department of the Interior is 9 

working well or if you all want to see us 10 

restructure the NAGPRA Program at the Department.  11 

And for those of you who may be unaware, the 12 

Department’s NAGPRA Program is actually 13 

administered within the National Park Service and 14 

we want to seek your feedback on whether it should 15 

remain there or be transferred to the Assistant 16 

Secretary for Indian Affairs or other places at 17 

the Department. 18 

So, with that, I want to turn this over 19 

to Assistant Secretary Estenoz to introduce your 20 

team and get a more complete presentation of the 21 

draft rule. 22 
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SHANNON ESTENOZ:  Thank you, Mr. 1 

Assistant Secretary.  Thank you all so much for 2 

being here.  Mr. Lewis, thank you for your prayer.  3 

I want to welcome everyone to this 4 

consultation.  I want to take a moment to 5 

introduce the team from the Department of the 6 

Interior that are present with us today. 7 

First from the Assistant Secretary’s 8 

Office of Indian Affairs we have Sam Clone.  He’s 9 

a counselor to Assistant Secretary Newland.  And 10 

Liz Apple as well. 11 

We are also joined by Melanie O’Brien, 12 

who is the National NAGPRA Program manager in the 13 

National Parks Service.  And then Brady Blasco is 14 

also with us today from the Office of the 15 

Solicitor. 16 

As Assistant Secretary Newland mentioned, 17 

we are hoping, of course, to receive from you 18 

today specific input on specific aspects of the 19 

proposed rule, but today is also -- we welcome any 20 

and all comments and feedback that you have on the 21 

NAGPRA process.  We welcome input on any part of 22 
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the NAGPRA regulations during this consultation. 1 

Just to reiterate, on the specifics, 2 

we’re really hoping to hear whether or not the 3 

draft proposal provides the necessary procedures 4 

to facilitate meaningful consultation and that 5 

leads to a respectful repatriation and disposition 6 

of your ancestors and cultural items.   7 

We are looking specifically for whether 8 

the draft proposal is successful in its attempt to 9 

simply the regulatory requirements and eliminate 10 

barriers as Assistant Secretary Newland mentioned 11 

that we all know have prevented Indian Tribes on 12 

repatriation and disposition of your ancestors and 13 

cultural items. 14 

And then just generally speaking, you 15 

know, we want to know beyond these regulations 16 

what else the Department can provide tribes in 17 

terms of sufficient oversight support and 18 

enforcement of NAGPRA.  So again, we’re looking 19 

for both broad input, anything you want to bring 20 

to us today, but also asking for your considered 21 

opinions about some of those specific questions. 22 
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So, with that brief introduction, and 1 

again with my gratitude and appreciation for your 2 

time, let me turn it over to Melanie O’Brien, who 3 

is going to provide some details on the proposal 4 

that we’re discussing today.   5 

Melanie? 6 

MELANIE O’BRIEN:  Thank you very much.  7 

Hopefully you can see my screen.  Great.   8 

Thank you again to both of the Assistant 9 

Secretaries for this opportunity to talk with 10 

Tribal leaders about proposed changes to the 11 

NAGPRA regulations. 12 

As those of you who know me and have 13 

worked with me, these are regulations that I live 14 

and work with every single day and I welcome the 15 

opportunity to hear more input from Tribal leaders 16 

on whether we have identified the problems that 17 

you see in the existing regulations and if we have 18 

found adequate solutions to them. 19 

So, I have prepared a presentation just 20 

to walk through some of the changes that are in 21 

the draft text and to give us a place to start 22 
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this discussion.  Again, as both of the Assistant 1 

Secretaries have mentioned, our goal is really to 2 

get your input on both the problems that we’ve 3 

identified in the existing regulations as well as 4 

the solutions that we have proposed to fix them. 5 

The NAGPRA regulations, as many of you 6 

know, are intended to create a process by which 7 

the rights that are established by the Act itself 8 

can be systemized and results in the repatriation 9 

of Native American human remains and other 10 

cultural items. 11 

Regulations were first published as final 12 

in 1005 and then several times after that.  The 13 

most recent publication of a final rule was in 14 

2015.  From 2010 to 2012, the Department heard 15 

considerable input on the issues and problems with 16 

the regulations.  In 2011, the Department 17 

conducted tribal consultation as well as listening 18 

sessions and solicited written comment on a full 19 

revision of the revised rule. 20 

Based on that input, as well as the 21 

intervening decades of review committee meetings 22 
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and other public input on the issues with the 1 

NAGPRA regulations, we have developed this draft 2 

text with these stated goals that Assistant 3 

Secretary Newland outlines in his introduction. 4 

The proposed text has an organization 5 

that only slightly differs from the existing 6 

regulations organization. It is very much in line 7 

with the Act, itself in terms of highlighting the 8 

two main parts of the process for repatriation.  9 

First, under B on Federal or Tribal lands, and 10 

then Subpart C, for museum of Federal agency 11 

holdings or collections. 12 

And what I’ve prepared today is a walk 13 

thru of all four of the subparts of the proposed 14 

text, and a comparison to some of the issues we’ve 15 

identified in the existing regulations. 16 

So, in looking at Subpart A, the general 17 

section, we have consolidated many of the general 18 

provisions in the existing regulations into 19 

Subpart A.  One issue that we identified with the 20 

current regulations is a lack of instructions or 21 

requirements related to a duty of care, deadlines 22 
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or delivery of documents.  So, an attempt to solve 1 

that problem is to scandalize these issues in the 2 

regulatory text in an effort to hold museums and 3 

Federal agencies accountable for that duty of care 4 

as well as meeting those deadlines and time lines. 5 

Another issue that we had identified in 6 

the existing regulations are complicated or 7 

confusing definitions.  An example that I can 8 

provide you of this instance was very recently I 9 

attended a consultation between a museum and 10 

tribes and a significant amount of time was spent 11 

discussing the definition of associated funerary 12 

object versus unassociated funerary object. 13 

So quite often consultation results in 14 

discussion of what NAGPRA actually says as opposed 15 

to really exchange of information between tribes 16 

and museums.  So, the attempt here was to clarify 17 

those definitions, make it easier for both museums 18 

and tribes to get to the same starting place when 19 

it comes to these definitions. 20 

The solution that we proposed here is to 21 

remove some definitions from the existing 22 
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regulations, but also to clarify or simplify those 1 

that are most confusing.  So, in the example I 2 

gave you of associated funerary objects, the way 3 

that the draft text reads, it sets up a series of 4 

questions.  First, whether or not an object is aw 5 

funerary object.  Then whether or not it’s 6 

associated.  And if it’s not associated, then does 7 

it meet the criteria for an unassociated funerary 8 

object?  9 

The hope is that with this structure it 10 

will make it easier for museums and Federal 11 

agencies to understand their process in 12 

identifying these objects as well as the 13 

information that’s needed from tribes during 14 

consultation. 15 

Lastly in this section, we have included 16 

cultural affiliation criteria as a section in the 17 

general section subsection, in large part to 18 

prioritize cultural affiliation and its 19 

application to the entire regulatory process. 20 

As many of you know, the way that the 21 

regulations are currently drafted or stated, there 22 
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can be a perceived higher standard for identifying 1 

cultural affiliation that goes far beyond what is 2 

in the legislative intent or in the Act, itself.  3 

Therefore, our solution is to try to simplify and 4 

prioritize cultural affiliation.  Again, we’ve 5 

moved that section from the very end of the 6 

regulations to the very beginning, and we’ve 7 

provided very clear instructions for museums and 8 

Federal agencies to assist in resolving cases of 9 

multiple culturally affiliated tribes who make 10 

competing requests or for cultural affiliation or 11 

for repatriation. 12 

To look a little bit closer at Subpart A, 13 

and specifically the definitions, you can note on 14 

the slide those definitions that have been removed 15 

as well as definitions that are new in the draft 16 

text. 17 

All of these definitions are within the 18 

scope of the definitions found in the law.  Any 19 

new or removed terms are done for clarity as well 20 

as for focus on the important aspects of these 21 

terms.  I will note for you that there are two 22 
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terms that have been removed in order to simplify 1 

that process under NAGPRA, and that is culturally 2 

unidentifiable and possession. 3 

I’ll talk in more detail about both of 4 

these terms.  First possession, and then later as 5 

we get to the section on holdings and collections, 6 

I will discuss in more detail the removal of 7 

culturally unidentifiable as a term under NAGPRA. 8 

With regard to possession, many of you 9 

know that possession is in the regulations along 10 

with the term, control.  I want to guarantee all 11 

of you that in removing the term, possession, we 12 

have not intended to change the application of 13 

these regulations to any collection or entity.  14 

This is still in line, the revised regulations are 15 

still in light with the law, itself, and it still 16 

makes anything that was subject to the regulations 17 

still subject to these regulations. 18 

But to give you an example of where 19 

possession causes significant problems, here is a 20 

quick example for you.  An excavation occurred on 21 

Federal lands in the 1960's.  It was authorized by 22 
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a permit to a professor at University A.  That 1 

professor then moved from University A to 2 

University E and then University C, and that 3 

professor took the collection with them. 4 

Neither the professor nor the university 5 

A, B or C had control under the regulations.  So, 6 

there was no responsibility for any of those 7 

parties to report to the Federal agency or to 8 

Indian Tribes about that collection.   9 

The Federal Government knew, of course, 10 

that it had issued this permit for an excavation.  11 

The Indian Tribes involved actually watched much 12 

of the excavation.  Many of the elders reported 13 

seeing the excavations occurring in the 1960's.  14 

But it took decades for the Federal agency to 15 

locate the collection, and then bit of a legal 16 

fight to retrieve that collection from the 17 

university and from the professor. 18 

In this case, the universities and the 19 

professors did not have possession of these 20 

collection either under the existing rule.  This 21 

confusion over what possession actually means 22 
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leads to claims and consultations with parties who 1 

actually can’t repatriate objects.  This confusion 2 

over the possession often wastes time as well as 3 

money, and can significantly delay the inventory 4 

notice or repatriation work under NAGPRA. 5 

Moving on to Subpart B of the 6 

regulations, the first main process part on 7 

Federal or tribal lands.  In this section of the 8 

existing regulations, we have identified confusing 9 

procedures as well as burdensome time lines.  For 10 

example, under the existing regulations, Federal 11 

agencies have three days after a discovery on 12 

Federal land to protect the cultural items, notify 13 

Indian Tribes, initiate consultation, excavate the 14 

cultural items if necessary and ensure disposition 15 

all in three days.  It’s not a very practical or 16 

useful deadline in that case. 17 

So, in response to this, we have 18 

identified ways that we can still use time lines 19 

and time frames within the scope of these 20 

regulations, but allow a more practical and useful 21 

time frame.  So, in the proposed changes we have 22 
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provided five days for a Federal land managing 1 

agency to product cultural items that have been 2 

discovered as well as to ensure that any activity 3 

near those cultural items has stopped. 4 

Then there is flexibility within the time 5 

frame for a federal agency to evaluate whether or 6 

not there is a need to excavate.  Likewise, if 7 

there is a need to excavate, that is when 8 

consultation must occur, must be initiated and 9 

must be conducted before any excavation could be 10 

authorized. 11 

Another issue that we identified in the 12 

existing regulations is a misalignment with the 13 

rights that guarantees Indian Tribes in the Act 14 

for the exercise of sovereignly on their tribal 15 

lands.  While there is some instruction to Indian 16 

Tribes and Native Hawaiian organizations for 17 

discoveries or excavations on Tribal land, it can 18 

often be difficult to understand exactly what is 19 

required. 20 

Therefore, in the proposed changes, we 21 

have required either an action or the delegation 22 
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of authority by an Indian Tribe and Native 1 

Hawaiian organization or the Department of 2 

Hawaiian Homelands for any discovery or activity 3 

that results in a NAGPRA cultural item on Tribal 4 

lands. 5 

This will have the biggest impact in 6 

Hawaii.  Less so in the lower forty-eight or in 7 

Alaska, but there are certainly a lot of confusion 8 

in Hawaii when it comes to who’s responsible for 9 

activities on Tribal lands there. 10 

Now as I mentioned, we have attempted to 11 

streamline and clarify the process for a discovery 12 

or for an excavation.  And again, the attempt is 13 

to highlight the specific tasks by using a 14 

specific step by step instruction.  So, these 15 

numbers, as well as titles are actually the 16 

numbers and titles that are in the regulatory text 17 

as paragraph headings. 18 

While I mentioned that we have removed 19 

some of the unrealistic or impractical time lines 20 

from discoveries or excavations, we have included 21 

time lines for disposition of those items from 22 
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Federal or Tribal land. 1 

Again, in the proposed text, there is the 2 

same priority for disposition of cultural items 3 

from Federal or Tribal land, but we have included 4 

new instructions, specifically when there is the 5 

identification of a lineal descendent or when 6 

objects are removed from tribal land. 7 

But when objects are removed from Federal 8 

lands or Tribal lands that are controlled by the 9 

Department of Hawaiian Homelands, we have provided 10 

not only specific step by step instructions as 11 

well as time lines.  In the current existing 12 

regulations, there is one very large paragraph 13 

that describes these five steps.  And to simplify 14 

and clarify the process, we have broken that out 15 

into these five specific steps and attached time 16 

lines to them so that any discovery or excavation 17 

of cultural items on Federal or Tribal lands, 18 

there are some assurance of how that process will 19 

proceed to the ultimate disposition to the correct 20 

Indian Tribe or Native Hawaiian organization. 21 

As an example of where we’ve seen an 22 
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issue with this, a Federal agency very recently 1 

published a notice of intended disposition for 2 

cultural items that were removed from Federal land 3 

last year.  But the discovery of those items, as 4 

well as their excavation, occurred in the early 5 

1990's.  There’s nothing in the existing 6 

regulations that requires that movement forward to 7 

a notice or to a disposition.  And in fact, those 8 

items weren’t even considered unclaimed cultural 9 

items until that final rule was published just a 10 

few years ago. 11 

So, the hope is that this will clarify 12 

that process and prevent any future cultural items 13 

from being held by a Federal agency for such an 14 

extended period of time. 15 

Moving forward to the other main process 16 

section of the regulations is the process for 17 

holdings or collections in museums and Federal 18 

agencies.  Again, in the current -- in the 19 

existing regulations we have identified that there 20 

is a significant burden on Indian Tribes and NHOs 21 

to initiate consultation and that consultation is 22 
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not always referenced in the decision-making 1 

process under Subpart C. 2 

To alleviate that, we have defined 3 

consultation as well as requiring museums and 4 

Federal agencies to initiate and use consultation 5 

to inform all decision making under this subpart.  6 

As I mentioned before, culturally unidentifiable 7 

as a term has been removed from the regulations.  8 

We have identified that this term has inhibited 9 

and effectively prevented repatriation, and 10 

instead, we propose the use of a term, 11 

geographical affiliation, to acknowledge a 12 

connection between human remains from a specific 13 

location and present-day Indian Tribes or NHOs. 14 

As some of you know, after thirty plus 15 

years of this law, less than half of the Native 16 

American human remains that have been reported 17 

have been returned.  We estimate that somewhere 18 

between ninety to ninety-five percent of those 19 

that are still waiting to go through this process 20 

could be geographically affiliated. 21 

Another problem that is quite 22 
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significant, and the Department has heard 1 

repeatedly from Indian Tribes as well as museums 2 

and Federal agencies is that associated funerary 3 

objects can be retained by museums, and in many 4 

cases, that incentivizes museums to make 5 

determinations that objects -- that human remains 6 

are culturally unidentifiable. 7 

In the proposed changes we would require 8 

associated funerary objects to always be 9 

repatriated to effectively remove that incentive.  10 

For an example of how this might work if these 11 

regulations were to become final, for thirty years 12 

there is an Indian Tribe that has been consulting 13 

on a collection at a university and they have been 14 

trying to get a decision on cultural affiliation.   15 

As soon as that university changed its 16 

own internal policies to require that associated 17 

funerary objects be returned, the tribe was able 18 

to proceed with transfer under the current 19 

culturally unidentifiable regulations, because 20 

they could be assured that their ancestor’s 21 

funerary objects would come home with them.  22 
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Previous to that, they were unwilling to take 1 

repatriation unless they could assure themselves 2 

the funerary objects. 3 

In addition to the changes I outlined, 4 

you will notice that there are new requirements as 5 

well as new time lines that are imposed on museums 6 

and Federal agencies, but these are not imposed on 7 

Indian Tribes or NHOs.  Indian Tribes and NHOs 8 

under the proposed requirements would be able to 9 

make requests at any time before repatriation to 10 

either consult or for repatriation, itself. 11 

We have also tried to clarify where joint 12 

requests are made for repatriation.  They are to 13 

be considered a single request and not a competing 14 

request.  We provided procedures to help establish 15 

how to deal with multiple competing requests, but 16 

only after the publication of a notice.  This 17 

would ensure less time and energy before the 18 

notice of publication in trying to resolve issues 19 

that ultimately may not come through in competing 20 

requests themselves.  We often see museums 21 

concerned about the possibility of competing 22 
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requests, and that prevents them from moving 1 

forward with a notice process. 2 

Again, to outline some of the time lines 3 

and deadlines associated in the proposed 4 

regulations, this slide shows you the summary 5 

process for unassociated funerary objections, 6 

sacred objects or objects of cultural patrimony 7 

and includes specific deadlines for responding to 8 

Indian Tribes after a request to consult or after 9 

a request for repatriation. 10 

This process is not new.  It is just 11 

easier to read.  I was speaking with a museum 12 

representative who was surprised to see the 13 

requirements for a summary in the draft text, and 14 

I explained that they are exactly the same as what 15 

are in the existing regulations, they’re just 16 

numbered so it’s easier to see them. 17 

An example of what these time lines in 18 

particular might do, I have heard from one Indian 19 

Tribe where they made a request to consult on 20 

unassociated funerary objects in a collection, and 21 

they were told that it would be seven years before 22 



Tribal Consultation on Draft Updates to the Regulations  08/13/21 
Regulations Implementing NAGPRA  Page 30 

 

 
Olender Reporting, Inc. 

1100 Connecticut Avenue, Suite 810, Washington, DC 20036 
Toll Free:  866-420-4020 

they could consult on those objects because the 1 

museum had a backlog. 2 

I think that the hope is that these time 3 

lines and time frames would speed up that process 4 

and prevent any other delays in moving forward 5 

with requests for repatriation of these kinds of 6 

cultural items. 7 

The process for human remains and 8 

associated funerary objects is slightly different 9 

in that there is an obligation on a museum and 10 

Federal agency to make decisions related to those 11 

remains and objects and to complete an inventory.  12 

What the change is here, particularly in the time 13 

frame is hoping to do is to reset the clock from 14 

the initial requirement for inventories, which was 15 

in 1995.  The hope would be that we can reset that 16 

clock to the date of the final rule and require 17 

museums and Federal agencies to finish this 18 

process as they were supposed to do and as 19 

Congress has intended them to do five years after 20 

the passage of the Act. 21 

You will see under number four that under 22 
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these proposed text, museums and Federal agencies 1 

would have to update their inventories of human 2 

remains and associated funerary objects within two 3 

years.  And then six months after that deadline, 4 

they would be required to submit a notice of 5 

inventory completion, finishing the process and 6 

allowing the Indian Tribes and NHOs to make 7 

request for repatriation. 8 

Our hope is that by resetting these time 9 

frames, we will make it easier for Indian Tribes 10 

and Native Hawaiian Organizations to request the 11 

return of what is still over 100,000 ancestors 12 

that are in museums and Federal agency 13 

collections.  14 

But lastly in Subpart C, there are some 15 

changes to the civil penalty provisions.  In 16 

particular, the process by which a penalty is 17 

calculated is currently the lesser of two options 18 

where the proposed changes would set one base 19 

amount with flexibility to increase or decrease 20 

that on a case by case basis.  The existing 21 

regulations only provide nine ways the museum may 22 
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fail to comply with the regulations or the Act, 1 

and the revisions would open up any possible 2 

failure to be subject to a potential penalty.  And 3 

there are also changes to the appeal process for a 4 

museum under the civil penalty procedures. 5 

And the last subpart of the proposed 6 

changes relates to the Federal Advisory Review 7 

Committee.  There is a clarification -- sorry, in 8 

the existing regulations there is little 9 

clarification beyond what’s already in the 10 

statutory authority for the review committee.  In 11 

the proposed changes, we have tried to clarify the 12 

conflict resolution process for disputes 13 

particularly and how those will be handled by the 14 

review committee. 15 

The proposed changes do reaffirm that the 16 

review committee is an advisory committee only and 17 

serves in that role, and that the recommendations 18 

that the review committee make are not binding on 19 

any person. 20 

So, in addition to the changes in the 21 

regulatory process and the regulatory text, as 22 
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Assistant Secretary Newland has mentioned, we are 1 

also interested in hearing from Indian Tribes on 2 

the delegation of the NAGPRA authority within the 3 

Department.  Since 1991 the National Park Service 4 

has had these administrative responsibilities for 5 

NAGPRA.  Those responsibilities have shifted over 6 

time within the National Park Service.  Most 7 

recently, in 2005, the Secretary elevated 8 

responsibilities for civil penalties, regulations, 9 

grants and extensions to the Assistant Secretary 10 

level. What we are interested in knowing from you 11 

is if this current organization within NPS is 12 

working or if there are different organizations 13 

that might be preferable.  14 

Just to, again, summarize the 15 

responsibilities as they currently are.  You can 16 

see that the secretary has retained responsibility 17 

for appointing numbers to the review committee.  18 

Other responsibilities have been delegated to the 19 

Assistant Secretary level and on regulations in 20 

particular that includes both the Assistant 21 

Secretary for Indian Affairs as well as the 22 
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Assistant Secretary for Fish and Wildlife and 1 

Parks, which is why we have two assistant 2 

secretaries here with us today. 3 

And then the staffing responsibilities 4 

are delegated to the Program, my office within the 5 

National Park Service.  That concludes the 6 

presentation.  I went a little bit longer than I 7 

did at the last consultation in hopes of giving 8 

you a little bit more to respond to and perhaps a 9 

little bit more insight into the proposed changes 10 

and what we are hoping they are addressing for you 11 

and your tribes. 12 

But now it’s time for us to listen and to 13 

hear from you and to really get that input as I 14 

mentioned that we’re looking for on whether we’ve 15 

identified the right problems in NAGPRA and if 16 

we’ve come close with the solutions that we’ve 17 

proposed. 18 

Liz and I will be managing the process.  19 

Liz, do you want to give instructions on raising 20 

hands? 21 

ELIZABETH APPEL:  Sure. 22 
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BRYAN NEWLAND:  Melanie, Liz, before you 1 

do that, I just want to make sure that I clarify 2 

something that I neglected to clarify earlier.   3 

One of the things that is important as 4 

Federal agencies engaging consultation is that we 5 

do it early.  And I know folks in Indian country 6 

get frustrated when agencies engage in the box 7 

checking exercise, and the whole point of 8 

consultation is to do early engagement and to make 9 

it meaningful.  And in order to make it 10 

meaningful, that means we take -- we listen and we 11 

take the feedback and incorporate it into our 12 

actions. 13 

And so, I just want to make sure that 14 

everybody on the line understands that these rules 15 

are for -- what we’re consulting on today is a 16 

draft regulation.  So, we have -- it has not been 17 

proposed in the formal notice and comment rule 18 

making process.  This consultation is an example 19 

of early engagement between the Department and 20 

Tribes.  And what our goal is to hear your 21 

feedback to get your written comments and 22 
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incorporate them into a proposed -- if that’s 1 

where Indian country wants us to go in the first 2 

place. 3 

So, I just want to make sure you 4 

understand that this is the very beginning stages 5 

of the Department’s rule making process.  We’re 6 

not into the formal process yet.  We’re not taking 7 

public comments and we are seeking your feedback 8 

on ways that we can improve this rule to meet 9 

these policy objectives and really make NAGPRA 10 

work for everyone. 11 

So, thanks for letting me interrupt 12 

there, Melanie and Liz, I just -- that’s important 13 

for us to clarify and I wanted to do that. 14 

ELIZABETH APPEL:  Thanks.   15 

So, if you are a Tribal leader or an 16 

officially designated representative of a tribe 17 

you may make a comment or ask a question or 18 

provide your input by raising your virtual hand 19 

and then unmuting yourself.  Or you may submit a 20 

comment in the chat.  Or if you’re calling in by 21 

phone, you may raise your hand on the phone by 22 
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pressing star nine or unmuting yourself by 1 

pressing star six. 2 

And we did have a comment from a 3 

representative of Salt River Pima-Maricopa Indian 4 

Community during Melanie’s presentation saying the 5 

agency should be consulting ahead of any land 6 

disturbing activities to identify potential 7 

discoveries.  I think that the consultation 8 

requirements need to be more stringent rather than 9 

allowing them more time after the damage. 10 

And again, if anyone else would like to  11 

-- oh, it looks like we have a couple raised 12 

hands.   13 

Okay, do we want to start with Angela 14 

Garcia, since she is the person who made the 15 

comment in the chat? 16 

ANGELA GARCIA:  Hello, good morning 17 

everyone.  18 

ELIZABETH APPEL:  Good morning. 19 

ANGELA GARCIA:  Can you hear me okay?   20 

I may need to expand a little on my 21 

comment.  I think that adding additional time for 22 
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the agencies to deal with the discovery allows 1 

them -- you know, I’m not saying that that isn’t a 2 

good idea, but I’m saying that they really do -- 3 

agencies really do need to make a better effort 4 

ahead of time before their discoveries, and I 5 

don’t want to give them any reason to go ahead 6 

without identifying all of the alternatives to 7 

avoidance.  And I think that is an issue that 8 

we’ve dealt with quite a bit, that we -- there 9 

isn’t enough prior consultation to ground 10 

disturbing activity. 11 

Our whole goal with NAGPRA is to avoid 12 

and to avoid having to repatriate.  So, I think 13 

protection on that side needs a little more -- we 14 

need to do more prior to any kind of discoveries. 15 

ELIZABETH APPEL:  Thank you, Angela, we 16 

appreciate that input.  Thank you.  And thank you 17 

for expanding upon your chat comment.  18 

The next raised hand we have is from Mr. 19 

Clayton Dumont. 20 

CLAYTON DUMONT:  Good morning.   21 

Yeah, I’m Clayton Dumont.  I’m a Tribal 22 
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Councilman with the Klamath Tribes.  I also have 1 

with me Perry Chocktoot, who is the director of 2 

our Cultural and Heritage Program.  And I want to 3 

say first of all that the draft, I think, is a 4 

huge improvement.  In a lot of places, it’s very 5 

smart and much needed. 6 

With regard to the structure of the 7 

Program and its location, Klamath Tribes have been 8 

very pleased since the leadership of Melanie 9 

O’Brien came on.  We’ve had nothing but help from 10 

the program and so we’re satisfied with the way 11 

things are now in that regard. 12 

I wanted to calla attention specifically 13 

under 10.2 to the definition of unassociated 14 

funerary objects.  In our country, we’ve had the 15 

Bureau of Reclamation drain entire lakes.  We’ve 16 

had the Army Corp of Engineer straighten rivers.  17 

After termination, when we were separated from our 18 

reservation lands, there was a lot of 19 

irresponsible forest management that went on that 20 

subsequently resulted in devastating wildfires. 21 

So we don’t think that the definition of 22 
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unassociated funerary objects is quite sufficient, 1 

and I’d like to propose that under Roman Numeral 2 

IV be added that would read in the case of burial 3 

sites that have been obliterated or altered beyond 4 

easy recognition removed from a specific area 5 

where a burial site is known to have existed. 6 

I know that you’re hemmed in by the 7 

language of the statute but I’m hoping that the 8 

lawyers could look at that and maybe expand it out 9 

a little bit so if we don’t know the exact place 10 

where a grave site was, but we know that there 11 

were burials there in that area, and that we have 12 

a funerary object that we wouldn’t run up against 13 

an obstinate museum.   14 

And if it’s okay I’d like to ask Director 15 

Chocktoot to point to one common example of a 16 

funerary object that we find in our country a lot 17 

that we’re worried about. 18 

PERRY CHOCKTOOT:  Thank you everybody.  19 

Thank you, Mr. Dumont.   20 

Funerary objects can be many different 21 

things.  To call them unassociated, you shouldn’t 22 
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be even calling them funerary objects.  To me, 1 

it’s not a process of finding clarity for the 2 

issue, it’s convoluting what we’re trying to do. 3 

And so, anything on or near where a burial or a 4 

cremation is located, that’s a funerary object.  5 

That’s how we know it. 6 

And as for Mr. Dumont’s description of 7 

some of our cremation grounds and our burial 8 

grounds, early in time, with the earliest being 9 

1917, they put dams on our river, on our Klamath 10 

River.  And this inundated the entire area with 11 

water.  Underneath this water were cremations and 12 

burials of our people.   13 

Another example is when they do fire 14 

suppression, they bring in these big pieces of 15 

machinery and they go back and forth and they try 16 

to cut breaks in the timber to where fire won’t 17 

travel through it.  When they do that, they impact 18 

cultural areas, significant burial areas, 19 

cremation areas.  But we know they’re there.  We 20 

know about the area that they had work on.  Some 21 

of them, like our latest fire was over 400,000 22 



Tribal Consultation on Draft Updates to the Regulations  08/13/21 
Regulations Implementing NAGPRA  Page 42 

 

 
Olender Reporting, Inc. 

1100 Connecticut Avenue, Suite 810, Washington, DC 20036 
Toll Free:  866-420-4020 

acres.  Several undiagnosed areas, because we 1 

didn’t put headstones up or a fence around our 2 

burials, it was impacted.  We know about where 3 

they’re at, but with the moonscaping of the area 4 

out there, it’s impossible to know where to even 5 

turn on a road anymore because it’s all 6 

homogenous, it’s all destroyed. 7 

And so, in this case, they should be 8 

taking oral history.  They should be coming to the 9 

tribes and understanding our view of where 10 

something is at.  11 

If you don’t mind, I had a couple of 12 

other things to mention.  First off, we shouldn’t 13 

be using the phrase, unassociated funerary 14 

objects. It should be funerary objects.  What’s 15 

the purpose of calling it unassociated?  That’s a 16 

confusion factor. 17 

We were told by -- I’ll put it Museum B -18 

- that the culture and traditions that the tribes 19 

live in today aren’t the same as the culture and 20 

traditions that our ancestors lived in.  And that 21 

was their reasoning behind culturally 22 
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unaffiliated.  That’s not relevant.  That’s like 1 

saying we can’t take anything from the period that 2 

George Washington lived in relevant as American 3 

citizens.  It’s the same thing. 4 

We have traditions and culture that our 5 

people used and it’s still relevant to this day.  6 

One of our biggest issues is that state agencies 7 

like to say the NAGPRA Act is a Federal Act.  So, 8 

once we take a Federal dollar, we’re not subject 9 

to that act.  Right now, with the Oregon state 10 

SHPO, there’s nothing that will stop a project, 11 

even the presence of our burial grounds and of our 12 

cremation grounds. 13 

So, something needs to happen in that 14 

regard.  We have to be able to say no.  Who knows 15 

better on that landscape where things are at than 16 

us and our grandparents and our great grandparents 17 

back to the beginning of time?  And so, I want to 18 

thank you for our --  19 

CLAYTON DUMONT:  Perry, can you give an 20 

example of an object that we know is a funerary 21 

object even though we might not know the exact 22 
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location of the grave? 1 

PERRY CHOCKTOOT:  Everything from 2 

arrowheads to a thing they call a haniwa (ph.).  A 3 

haniwa (ph.) is a stone object that’s anatomically 4 

correct, and it’s a spiritual thing for us.  5 

Bowls, a book and bowls.  When our old 6 

ones took their journey, the sons, or husbands or 7 

grandfathers to those mothers, and grandmothers, 8 

and sisters and wives, took their bowls, their 9 

objects that they used during their life and 10 

struck it from the side with a pestle.  And so, 11 

the indicative damage to that funerary object is a 12 

broken side to that bowl, and they’re found all 13 

over out here. 14 

And so those things are sacred to us, 15 

because our women used them.  They’re sweat went 16 

into those bowls. To do what?  To feed their kids, 17 

and their husbands, and their fathers and their 18 

grandmothers.  And so spiritually, it’s very, very 19 

significant.  They’re found all over cremations 20 

and burials. 21 

CLAYTON DUMONT:  And so, the point is, 22 
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when an area is obliterated, either by fire, or 1 

logging, or transformations of waterways, we find 2 

those things and we know that they’re funerary 3 

objects but we may not know a specific burial site 4 

if we’re thinking about an exact location of a 5 

grave. And that’s why we’re asking for this to be 6 

expanded a little bit.   7 

Thank you for your time. 8 

BRYAN NEWLAND:  Thank you for that.  And 9 

I would -- this is Bryan Newland from Indian 10 

Affairs.   11 

Mr. Chocktoot, I would encourage you and 12 

the Klamath Tribes to propose some language, 13 

specific language that helps us to better 14 

incorporate tribal historical knowledge.  That’s -15 

- I can tell you from having worked on the Tribal 16 

side and the Federal side, that that is often one 17 

of the biggest challenges with our legal system is 18 

it just -- it makes it very difficult to 19 

incorporate a lot of tribal historical information 20 

which is passed down orally through stories into 21 

documented decision making, but if you have 22 
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language that could fit into a regulation, it 1 

would help us with that.  I think that would help 2 

us in our endeavor. 3 

MELANIE O’BRIEN:  I would just echo the 4 

Assistant Secretary’s thanks and add a personal 5 

note.  It’s nice to see you, Clay and Perry, you 6 

too.  It’s been some time and I appreciate your 7 

words today.  And Clay, especially, I very much 8 

appreciate the very specific suggestion for us to 9 

take back and try to fix. 10 

I had actually a follow-up question for 11 

you, Clay.  Part of the proposed changes would 12 

remove the definition of a burial site from the 13 

definition of a funerary object.  It’s kind of 14 

incorporated into it.  Do you find that 15 

identification of a burial site, maybe there’s a 16 

way that we could alter that definition to be a 17 

burial site that is either in existence or was in 18 

existence to accommodate what your suggestion is, 19 

or is the term, burial site as it’s currently 20 

defined, is it too limiting for the kind of 21 

objects you’re talking about? 22 
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CLAYTON DUMONT:  Well, not being a 1 

lawyer, the issue seemed to me to be with the 2 

word, specific, right?  But adding “was” might do 3 

the trick. 4 

MELANIE O’BRIEN:  Thank you. 5 

CLAYTON DUMONT:  Uh-huh. 6 

ELIZABETH APPEL:  Thank you.   7 

And we did have a chat question.  Is 8 

there a current proposal for changes to the NAGPRA 9 

delegation of authority?  So Assistant Secretary 10 

Newland, I don’t know if you want to deal with 11 

that question. 12 

BRYAN NEWLAND:  I apologize, Liz, can you 13 

repeat that? 14 

ELIZABETH APPEL:  Sure.   15 

Is there a proposal for changes to the 16 

NAGPRA delegation of authority? 17 

BRYAN NEWLAND:  I’m going to look to 18 

Melanie to help me with this question, but I don’t 19 

think -- that’s one of the things we’re looking 20 

for feedback on during these consultations, and we 21 

don’t have a specific language or document in 22 
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existence yet on that question.  Again, we’re 1 

looking for direction from Indian country. 2 

Melanie, anything you want to add there? 3 

MELANIE O’BRIEN:  No.  Again, I would 4 

just echo that we are fully aware that these are 5 

all responsibilities of the Secretary of the 6 

Interiors, and they have been delegated in a 7 

specific way and we’re just looking for feedback 8 

on that. 9 

Larry, I see you’ve come on screen and 10 

raised your hand and that was your question, so 11 

I’m guessing you might want to follow up. 12 

LARRY HEADY:  Thank you, Melanie.   13 

The only reason I bring that up is 14 

because while we have had a wonderful working 15 

relationship with National NAGPRA under your 16 

leadership, Melanie, we have not always had a 17 

wonderful working relationship with the Park 18 

Service.  And so, while I would certainly champion 19 

you in your leadership role to remain there, I 20 

think it would benefit everybody if your office 21 

was moved under the Assistant Secretary directly.  22 
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And that’s really all I have to comment on.  Thank 1 

you.  2 

BRYAN NEWLAND:  Larry, just for 3 

clarification, which Assistant Secretary? 4 

LARRY HEADY:  Assistant Secretary for 5 

Indian Affairs. 6 

ELIZABETH APPEL:  Thank you, and thank 7 

you for that clarification.   8 

We have another hand raised from Ms. 9 

Angela Garcia.  Ms. Garcia, you should be on now. 10 

ANGELA GARCIA:  My comment is in regard 11 

to formally entered individuals.  One of the 12 

problems that we have issues with is trying to 13 

repatriate formally entered individuals who are 14 

not human beings. 15 

We recognize that humanity is bestowed by 16 

a specific spiritual energy.  So, there is a 17 

religious requirement for being human, but there 18 

are other -- there are other types of creatures 19 

that are endowed with that same spiritual energy.  20 

So that means that we are all the same.  We are 21 

all on the same level. 22 
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By restricting the repatriation to human 1 

remains and funerary objects, we are held to that 2 

biological -- by that definition.  So that’s an 3 

issue for us and we will not repatriate under 4 

funerary objects because it’s distasteful. 5 

We would like to include formally entered 6 

individuals as a way to recognize that they’re not 7 

human but not objects, because it’s -- it is 8 

obvious that as per our traditional religious 9 

ceremonies that these particular individuals were 10 

buried with all the same rights and processes as 11 

human burials, so we would like to be able to 12 

repatriate them with the same respect and dignity.  13 

And I know we’re not the only tribe that has this 14 

issue.   15 

Another comment I had was in relation to 16 

possession.  One of the problems that we have with 17 

NAGPRA as a whole is that no burial, no formally 18 

entered individual was rightfully removed from the 19 

communities that we have because it is in 20 

violation of traditional religious reliefs. 21 

As such, there are numerous individuals 22 
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throughout the country that holds human remains 1 

and funerary objects that we’re unable to recover.  2 

And so, it’s difficult to continue working on 3 

projects like that, like the Miller case.  The man 4 

had so many different, you know, burials and 5 

funerary objects, but just being in possession of 6 

those protected classes didn’t make it a crime.  7 

So that’s something that -- I know it’s off topic 8 

a little bit, but it’s something that I had to 9 

bring up to ensure that it’s not lost in the 10 

shuffle, or if there is something that can be done 11 

in these regulations that we need to keep that in 12 

mind. 13 

MELANIE O’BRIEN:  Angela, if I could just 14 

ask for a little bit more clarification on your 15 

last point, especially what do you identify as -- 16 

what has been preventing you from being able to 17 

return those items that were removed?   18 

You gave the example of the Miller case, 19 

so are you speaking then about things that are 20 

held by a private collector, private individual, 21 

as you mentioned where there is no violation of a 22 
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law, so there isn’t a criminal proceeding, so that 1 

it’s out of your reach, is that what you mean? 2 

ANGELA GARCIA:  Right.  The regulations, 3 

they cover the -- they cover the tribe, they cover 4 

excavation and they cover institutions, but the -- 5 

there isn’t a -- it doesn’t address that there are 6 

individuals that have holdings that are not 7 

lawful. 8 

MELANIE O’BRIEN:  Right.  Okay, thank 9 

you.  I just wanted to be sure I fully understood 10 

your point there.  And thank you as well for your 11 

first point.   12 

As you and I have discussed before, this 13 

is certainly an issue that you and the tribes in 14 

Arizona are confronted with, but as you noted, 15 

this is not unique to the southwest.  I’ve 16 

certainly had these same conversations with tribes 17 

about this in the northeast and other places in 18 

the country with it comes to other interments that 19 

aren’t necessarily human.  So, thank you for 20 

raising that. 21 

ANGELA GARCIA:  We noted that under the 22 
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introduction under number three, under 1 

applicability, that the definition of institution 2 

or State or local government wasn’t really 3 

consistent with the museum definition under 4 

definitions.  We’ll probably get back to you more 5 

on that after we discuss it some more within our 6 

community.  But that was an issue. 7 

I guess that whole thing of criminality 8 

isn’t addressed.  Like there isn’t a definition to 9 

say hey, there is a group of people that are 10 

holding the -- you know what I mean?  Defining 11 

criminal holding should be part of the 12 

regulations. 13 

MELANIE O’BRIEN:  Thank you.   14 

ANGELA GARCIA:  And then we had a 15 

question on entities that are not Federal but are 16 

legally under the control of different museums 17 

such as things that are on loan and clarifying -- 18 

okay, so we have an issue with the museum that was 19 

loaned objects illegally.  The people who loaned 20 

them had no authority to do so, and the original 21 

entity acknowledges that and has been trying to 22 
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work with us to recover those individuals and 1 

funerary objects, but we have not been able to do 2 

so because they adhere to that original loan and 3 

that they have legal custody. 4 

And that has been an issue with other 5 

institutions that say that loan -- that when 6 

someone has loaned objects, after a certain amount 7 

of time that just means that they own them from 8 

then on. 9 

So that needs to be addressed, that a 10 

loan is a loan and they need to be able to bring 11 

them back.  The original chain of custody has to 12 

stand, because they’re the ones who are 13 

responsible for removing them from original 14 

context. 15 

Oh, and under time lines, I’m sorry, to 16 

go back to my first comment, I don’t mean to take 17 

up all the time, but one of the things that we 18 

needed to address is calendar days versus business 19 

days.  That needs to be addressed and then what 20 

are your plans in the event of a shutdown?  So, 21 

does the time line continue to tick if the Federal 22 
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government is shut down or how do you plan to 1 

handle that? 2 

MELANIE O’BRIEN:  Thank you.  Our time is 3 

yours, Angela, so feel free to take it up.  Yes, 4 

thank you for that.  We do have some discussion in 5 

the text about Federal holidays, and we might be 6 

able to talk about how a shutdown might relate to 7 

that. 8 

In terms of the other questions on loans 9 

or applicability, I think I’ve made note of most 10 

of that for us to go back and look at.  I wanted 11 

to be sure nobody else had any follow-up questions 12 

for Angela. 13 

Okay, thank you very much, Angela.  We’ve 14 

made note of all of that and look forward to 15 

anymore comments that you or your tribe might have 16 

to share with us.  As always, I appreciate your 17 

detailed review and input. 18 

ANGELA GARCIA:  Thank you. We have lots 19 

of comments but we need to talk about them a 20 

little more internally, so we’ll probably get back 21 

with you to talk about that.  But as we go along, 22 
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I’ll -- I’m not sure if anyone else has questions 1 

right now, because I don’t want to --  2 

ELIZABETH APPEL:  Well, I’ll take that 3 

opportunity to remind everybody if they do have a 4 

question or comment that you can raise your 5 

virtual hand, or type in the chat box, or if 6 

you’re calling in by phone, press star six to 7 

unmute yourself.  Thank you. 8 

MELANIE O’BRIEN:  And I’ll just add that 9 

the last consultation on Monday, we did have some 10 

questions just about the proposed text in general 11 

that I was able to talk through.  So, we’re happy 12 

to entertain just some curiosity as well. 13 

ELIZABETH APPEL:  And we do have a 14 

question.  Ms. Garcia. 15 

ANGELA GARCIA:  Okay.  While we are 16 

waiting, one of the things that we wanted to know 17 

about was -- or what we wanted -- yeah.  We wanted 18 

to ask for additional regulations to require 19 

transparency in the decision-making process.  We 20 

want to know who makes that decision and to ensure 21 

that when there is a decision to be made, that 22 
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we’re speaking to the actual -- the people that we 1 

need to speak to, that we’re not talking to the 2 

archeologist or a curator that has no -- no 3 

authority to make determinations, decisions or 4 

conduct consultations.   5 

It needs to be defined within the regs 6 

that there is a specific individual within the 7 

tribes that -- or there are specific individuals 8 

within the tribes that make decisions and are 9 

authorized to conduct consultation.  It can’t be 10 

just somebody off the street to make a 11 

determination on behalf of the tribe.  And as 12 

such, it should be defined within the agencies and 13 

the institutions who makes those decisions and who 14 

has authority to make -- to conduct consultation 15 

on behalf of the body. 16 

MELANIE O’BRIEN:  If I can just ask, is 17 

that a problem you’ve encountered in both Federal 18 

agencies and museums? 19 

ANGELA GARCIA:  Yes.  It’s always been an 20 

issue with agencies about who makes the 21 

determination.  We often talk to the archeologist 22 
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or administration staff; we don’t talk to the 1 

actual person who makes the record of decision 2 

within the agency.  And there’s always been an 3 

issue within the institutions as well that we talk 4 

to a curator and -- or someone who isn’t 5 

authorized to conduct consultation because they’re 6 

not authorized to make decisions.  We have that 7 

issue with the Peabody Harbor, where we ask for 8 

transparency in defining who makes that decision, 9 

just a -- you know, so we can ensure that we’re 10 

talking to the right people.  It’ a waste of our 11 

time, their time and everybody’s money to be 12 

making presentations and presenting evidence to 13 

people who don’t even make that determination. 14 

MELANIE O’BRIEN:  Thank you.  15 

ELIZABETH APPEL:  Thank you.  And it 16 

looks like we have a question or comment from 17 

Patricia Garcia. 18 

PATRICIA GARCIA:  Hi everybody.  Sorry 19 

I’m late.  I got confused on the time.   20 

So, I’m Patty Garcia.  I’m the Director 21 

of Historic Preservation and the Tribal Historic 22 
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Preservation officer for the Agua Caliente Band of 1 

Cahulla Indians in Palm Springs, California. 2 

ELIZABETH APPEL:  Patty, I think we lost 3 

your audio. 4 

PATRICIA GARCIA:  Can you hear me now? 5 

ELIZABETH APPEL:  Yeah, thank you.  6 

PATRICIA GARCIA:  It’s good to see 7 

everybody.  I hope everybody is healthy and safe 8 

during the pandemic.   9 

So, did you get my intro, my name and the 10 

tribe that I represent?  Okay, all right. 11 

All right.  So I don’t know where you 12 

guys are at in the consultation process or the 13 

discussion, but one thing I wanted to bring up was 14 

the section on discovery, and the recommenced 15 

changes to remove the requirement of consulting 16 

with the tribes and that allows an official to 17 

take action regarding discovery of cultural items, 18 

including stabilization and covering them. 19 

So, I wanted to know what the reasoning 20 

was behind making that change and removing that.  21 

You know, you really need to have input from 22 
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lineal descendants and affiliated tribes before 1 

you allow an agency to take those kinds of 2 

actions, and I really disagree with that change. 3 

The current regulation has a consultation 4 

requirement and I request that it be retained.  5 

So, I wanted to hear what you guys had to say 6 

about that and what was the reason for that 7 

change. 8 

MELANIE O’BRIEN:  Thank you, Patty, it’s 9 

good to see you too.  And I appreciate the 10 

question.  It’s actually one we have had in other 11 

consultations on this proposal. 12 

The main reasoning behind it is that 13 

consultation is not required in the Act for 14 

inadvertent discovery.  The requirements in the 15 

Act are limited to notification of the discovery 16 

as well as then certain actions by the Federal 17 

Land Managing Agency on Federal lands. That 18 

consultation requirement that is -- you’re correct 19 

in the existing regulations, is not in the 20 

statutory authority. 21 

I will say that that doesn’t mean it’s 22 
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not possible to look at how we might put 1 

consultation requirements in on discovery.  I 2 

would say, as I did in my presentation, that one 3 

of the challenges with the way the existing rule 4 

is written is that Federal land managers have 5 

three days in which to do all of those things that 6 

they are required to do related to a discovery, 7 

and that’s an impractical time line. 8 

So, we certainly would want to look at 9 

how we could structure any consultation 10 

requirements on discoveries to be more practical 11 

and feasible for a Federal land manager as well as 12 

for the Indian Tribes who would consult. 13 

PATRICIA GARCIA:  Is it because the 14 

statute is written with the limitation of three 15 

days? 16 

MELANIE O’BRIEN:  No.  Actually, that’s 17 

purely the regulatory requirement.  There’s no -- 18 

the statute is silent on how long Federal land 19 

managers have to respond to discoveries.  It only 20 

requires a thirty-day notice before an activity 21 

can resume.  So that’s where we have tried to 22 
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build in more time for Federal land managers to 1 

have discretion on whether or not an excavation is 2 

needed before they can certify that some activity 3 

could resume. 4 

PATRICIA GARCIA:  Then why would you -- 5 

why would there be a need to remove consultation 6 

with the tribes if you’re going to lengthen the 7 

time line? 8 

MELANIE O’BRIEN:  The consultation 9 

portion that’s still there related to excavations, 10 

it is not included in the language on discovery in 11 

the draft text. 12 

PATRICIA GARCIA:  So, my recommendation 13 

is that you put it in. 14 

MELANIE O’BRIEN:  Thank you. 15 

PATRICIA GARCIA:  And again, that you get 16 

agreement from consulting parties on how to treat 17 

discoveries. 18 

MELANIE O’BRIEN:  We appreciate that 19 

input.  And as I said, we received similar input 20 

at the last consultation and have already began 21 

discussing how we might incorporate that 22 
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recommendation. 1 

PATRICIA GARCIA:  Yeah, my other 2 

recommendation would be to include a time to be 3 

able to conduct that consultation.  The way we 4 

work with the Federal -- one of the Federal land 5 

managers in our region allows for time for that 6 

consultation to take place, and it’s worked really 7 

well.  And they’re very respectful of the tribe’s 8 

need for time to talk with elders and tribal 9 

council to make those decisions. 10 

MELANIE O’BRIEN:  It might be helpful if 11 

you can give us any more specifics, either here or 12 

later on what that time line looks like for an 13 

agency that you’re working with where it works 14 

well, so we can understand how we might replicate 15 

a good process in the regulatory requirement. 16 

ELIZABETH APPEL:  Okay. We have our next 17 

question; comment is coming from Lee Clauss and 18 

she should be unmuted now. 19 

LEE CLAUSS:  Thanks, Elizabeth.  Hi 20 

Melanie, it’s good to see you.  It’s been years.  21 

Lots of other folks on the line that it’s good to 22 
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see and hear from.   1 

Just a few things at the top.  I won’t go 2 

through all of the comments that we have begun to 3 

generate internally.  I’m with San Manuel Band 4 

Indians in Southern California, and I wanted to 5 

just bring a few things at the very top to folk’s 6 

attention.  I think looking at some of the new 7 

general language, Melanie, that you had mentioned 8 

in your presentation, one thing that I thought 9 

interesting was this duty of care standard.  While 10 

I think that it is most helpful to have 11 

institutions and agencies understand that they do 12 

have a duty of care.   13 

I am concerned that the reference to 14 

36CFR79 and very specific archival procedures and 15 

sort of archeological collection care procedures 16 

are not necessarily in line with a lot of the 17 

culturally appropriate stewardship that for the 18 

last three decades a lot of tribal communities 19 

have had with these institutions and agencies.  20 

And I know that all of the tribes joining us today 21 

have lots of examples of requesting that 22 
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institutions not box, bag and tag various things. 1 

So I think that there might be a way to 2 

absolutely note the importance of being a good 3 

caretaker for these collections in this temporary 4 

moment in which you have them, but at the same 5 

time, not again enforcing or encouraging certain 6 

western scientific archeological standards that 7 

are problematic for communities and actually are 8 

quite disrespectful to the very kinds of ancestors 9 

and belongings that are covered under NAGPRA.  So 10 

just one thought there. I think it’s a good 11 

thought, duty of care, but maybe a different way 12 

of handling that.  13 

I think the other thing that we have a 14 

question about, just a curiosity.  For Section 15 

10.1G when it talks about judicial jurisdiction, 16 

just a question for those who may be joining us 17 

around when you have discoveries or excavations on 18 

Tribal lands, and where you have perhaps actually 19 

Tribal court jurisdiction versus Federal court 20 

jurisdiction, just a question there about 21 

jurisdiction when you do have those discoveries on 22 
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Tribal lands and whether or not Tribal counts, 1 

especially non PL280 states would actually have 2 

the ability to hear any cases. 3 

So, I don’t know if anyone wants to speak 4 

to that now or we can hold -- you know, hold the 5 

comments to the end, but that was just a question 6 

that we had. 7 

BRYAN NEWLAND:  Lee? 8 

LEE CLAUSS:  Yes. 9 

BRYAN NEWLAND:  This is Bryan Newland 10 

from Indian Affairs.  Can you please go a little 11 

bit deeper on the Tribal court jurisdiction 12 

question and share your thoughts there? 13 

LEE CLAUSS:  Sure.  I think the question 14 

was just, you know, we understand a U.S. District 15 

Court having jurisdiction when we’re involving 16 

Federal agencies or museums and things.  But I 17 

think where the law covers any kinds of activities 18 

that occur on Tribal reservation lands, it may be 19 

that there is already a delegation of authority 20 

for both criminal and civil procedures to occur 21 

within the tribal Court for activities that occur 22 
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on Tribal land. 1 

We realize that for our PL280 states, 2 

California being one, a lot of times tribes just 3 

only retain the civil jurisdiction, but that was -4 

- that’s just the curiosity for us is, should 5 

there be a case brought to related to and activity 6 

that occurs on Tribal lands and where the tribe 7 

involved does have a Tribal court and where they 8 

do have delegated jurisdiction for criminal or 9 

civil.  We were just curious if that had been 10 

discussed or if there was something that we’re 11 

just not aware of that would be an encumbrance 12 

whereby that could not happen. 13 

BRYAN NEWLAND:  Thank you.  I wasn’t in 14 

the room for those discussions, so I don’t know if 15 

Melanie, if you have any recollection of whether 16 

Tribal court jurisdiction was discussed.  But as a 17 

former Tribal court judge, I’m always interested 18 

in talking about Tribal court jurisdiction, and I 19 

appreciate you raising that. 20 

PATRICIA GARCIA:  Thank you very much.  21 

 22 
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I think we’d also like to bring a question to even 1 

the larger group, other tribal leaders and peers 2 

on this call about geographical affiliation.  I 3 

very much appreciate the retirement of the term, 4 

culturally unidentifiable.  That’s always been 5 

deeply problematic.  And to your point, Melanie, 6 

in your presentation, exceedingly disrespectful 7 

and frankly, just a gross mischaracterization, 8 

right?   9 

So, while we absolutely appreciate that, 10 

support that, I am concerned though the way that 11 

geographical affiliation has been determined.  12 

Specifically, in California, Southern California, 13 

really focusing on acknowledged and adjudicated 14 

aboriginal land is problematic where you have 15 

eighteen unratified treaties, where communities 16 

such as San Manuel have a good bit of their 17 

aboriginal territory that was never discussed 18 

under treaty and was not handled through ICC 19 

either. 20 

And so we would be concerned about 21 

affiliations in those ways where even that 22 
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standard simply doesn’t apply to entire regions of 1 

the United States, and most specifically, like I 2 

said, for San Manuel it’s concerning because a 3 

good bit of their territory, you won’t find on a 4 

Royce map, right, you know, in terms of it 5 

actually going through the ICC process or even 6 

more problematic, some of those unratified 7 

treaties, you know, sometimes San Manuel is 8 

included within certain ways that people conceive 9 

of those treaties and signatories to those 10 

treaties, and sometimes they are not.  So, it’s 11 

just deeply problematic when we do think about 12 

geographical affiliation, tying it specifically to 13 

treaty acts and ICC acts. 14 

And again, I realize that this is not 15 

problematic for a good portion of the country, but 16 

it’s deeply, deeply concerning for California 17 

tribes and especially San Manuel. 18 

MELANIE O’BRIEN:  Lee, if I could just 19 

follow up a little bit on that point. 20 

LEE CLAUSS:  Yeah. 21 

MELANIE O’BRIEN:  So, we did try to 22 
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expand the definition of aboriginal land to 1 

include unratified treaties, specifically related 2 

to the California issue, as well as other 3 

unratified treaties.  And I understand your 4 

concern in California.  Certainly, the unratified 5 

treaties, as well as the Indian Claims Commission 6 

cover the majority of the state.  There is very 7 

little what I call, you know, blank areas on the 8 

California mat at least.   9 

But the point is where San Manuel, for 10 

example, might be attached to those treaties isn’t 11 

always consistent with San Manuel’s area of 12 

ancestral territory, for example. 13 

LEE CLAUSS:  That’s exactly right.  14 

Sometimes people will confer the Treaty of 15 

Temecula as being associated with San Manuel, and 16 

sometimes they do not.  You actually do not see a 17 

San Manuel signatory.  You do not see a reference 18 

to Yuhaviatam, Serrano, you don’t even see those 19 

terms being used.  There’s a very, very, very 20 

different term being used, and perhaps a gentleman 21 

from another community, and so -- and Melanie, we 22 
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do have the unfortunate reality of being one of 1 

those tribes whose ancestral territory is in one 2 

of those blank spaces on that California map.  3 

Half of San Manuel’s delineated ancestral 4 

territory is -- half of it is literally one of 5 

those unadjudicated areas under the ICC. 6 

I think it’s because the vast majority of 7 

it is the Mojave Desert. And I think people just 8 

did not bother, frankly, and we are not unique in 9 

that regard.  But I think for us it would be 10 

problematic to even -- we are not in the situation 11 

where I can even point to a very specific 12 

unratified treaty with say San Manuel progenitors, 13 

you know, patrilineal lines, things like that, I 14 

cannot even point to that documents.  So even 15 

their own reservation was not established through 16 

treaty, it was established through presidential 17 

proclamation. 18 

So just keeping that in mind, that we are 19 

still going to have some difficulties with 20 

regions.  And thank you, Melanie, I did see the 21 

unratified treaty.  It’s just in San Manuel’s 22 
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case, it’s even more complicated than an 1 

unratified treaty is. 2 

MELANIE O’BRIEN:  No, I appreciate that, 3 

Lee, and its’ -- well, certainly an interesting 4 

challenge, and I might follow up with you sometime 5 

and see if we can’t work through a couple of the 6 

other expanded sources for aboriginal land that 7 

are in the draft text to see if there is a way 8 

that we might be able to solve the problem for San 9 

Manuel and therefore identify a solution for other 10 

tribes. 11 

LEE CLAUSS:  I appreciate that very much. 12 

Last thing and then I’ll allow others to speak.  13 

It’s a question.   14 

If you could give me some additional 15 

insight into the 10.3(d) section where it talks 16 

about laying out sort of a decision-making 17 

strategy for closes cultural affiliation, right, 18 

and sort of goes through that step wise fashion in 19 

sort of a priority order.   20 

The very first one is it says Indian 21 

Tribe clearly identified as culturally affiliated, 22 
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and I wondered based on what?  When I first read 1 

through the draft, I was like well, that’s 2 

interesting.  My mind immediately went to because 3 

that’s what’s on the museum accession card, which 4 

as we always -- as we know are so often wrong.   5 

So, I just was curious what was meant by 6 

clearly identified, right, like what’s that 7 

standard or what’s the data set that one would 8 

use.  So, it’s just a question for the group. 9 

MELANIE O’BRIEN:  Thank you, I really 10 

appreciate that question.  That’s language 11 

actually directly from the statute.  So, Congress 12 

did prioritize under the inventory and summary 13 

provisions, but more so under the inventory 14 

provisions, a recognition that there would be 15 

human remains and funerary objects that were 16 

clearly culturally affiliated. 17 

You’re correct that neither Congress nor 18 

these draft regulations indicate how a museum 19 

might determine what is a clear indication. 20 

Again, I think it’s important to remember 21 

that this is -- this is -- when there are 22 
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competing claims for repatriation or repeating 1 

requests I should say for collections, that a 2 

museum right now has no instruction on how to 3 

evaluate those competing claims, and this is an 4 

attempt to provide that instruction to a museum or 5 

a Federal agency for that decision making in terms 6 

of who has the higher priority when it comes to a 7 

competing request. 8 

Again, I think this is an area where we 9 

have identified fewer problems as it relates to 10 

Indian Tribes and greater issues when it relates 11 

to Native Hawaiian Organizations, which is why 12 

there’s a great disparity in the length of the 13 

text for Native Hawaiians in determining the 14 

closes culturally affiliated, Native Hawaiian 15 

Organizations. 16 

But I know, certainly Southern California 17 

that there are issues that’s related to this, and 18 

you know, multiple cultural affiliations that 19 

could lead to competing requests.  We would seek 20 

some advice from you or others on how we might 21 

better describe what Congress provided to us in 22 
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that language of clearly identified. 1 

LEE CLAUSS:  I appreciate that, Melanie.   2 

One final note, I forgot, I just wanted 3 

to say I very much appreciated Klamath’s notes 4 

earlier.  I, too, have struggled for thirty years 5 

to explain to Tribal communities what an 6 

unassociated funerary object is, because it’s not 7 

something that they create as a people.  And so, I 8 

would second their request to alter that language.  9 

I find it, and have always found it to be much 10 

like culturally unidentifiable.  It’s a 11 

mischaracterization and it’s a reality born of 12 

archeological practice and museological practice, 13 

it’s not something born of tribal practice.  And I 14 

think a law that is designed to both honor and 15 

align itself with tribal practices should think 16 

about removing those kinds of notations. 17 

So, I just wanted to thank Klamath very 18 

much for bringing that to the floor.  It’s long 19 

been an issue and we would just be supportive of 20 

different language to use or calling everything 21 

funerary, and to their point, tribal peoples do 22 
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absolutely understand, and perhaps this is my 1 

suggestion, Melanie, and everyone, perhaps it 2 

could be language that is much more in line with 3 

sacred object.  And what I mean by that is you’re 4 

thinking about objects and meaning no disrespect 5 

whatsoever to Ms. Garcia’s comments, just using 6 

the NAGPRA words here, because her comments are 7 

very instructive and very valuable. 8 

But when you think about objects, you 9 

think about types of objects that are used in 10 

funerary rites, much the same way you describe 11 

sacred objects, it’s very specific things used in 12 

ceremonial context, right?  And this removes all 13 

of this language around specific burial sites and 14 

time into specific locations on a landscape, and 15 

it’s really about tribes having the information 16 

that they know the kinds of objects and the ways 17 

in which they would be treated oftentimes in a 18 

funerary rite.  And so I think some ways of maybe 19 

massaging that to where it aligns a little bit 20 

closer with the sacred object definition, where 21 

it’s about an activity being undertaken versus a 22 
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tie to a very specific space, which can, indeed, 1 

be problematic, it’s something perhaps we could 2 

think about doing.  3 

So, I’ll leave it at that. 4 

MELANIE O’BRIEN:  Thank you.   5 

Did anybody else have comments or 6 

questions for Lee? 7 

BRYAN NEWLAND:  I’ll just add, Melanie, 8 

Lee, I appreciate, and others, Angela, you as 9 

well, but very substantive comments here.  This is 10 

great feedback and the type of stuff that, when we 11 

get into the room and put the draft on the 12 

projector or up on the screen and start making 13 

edits, these are the sort of things that really 14 

help us come up with a better rule.   15 

So, thank you. 16 

MELANIE O’BRIEN:  Lee, I have one follow-17 

up if I could impose on you, and that would be, as 18 

you were talking about duty of care, I looked over 19 

my shoulder at the museum registration manual, 20 

which was just issued recently, and there’s a 21 

chapter in there on cultural care that was written 22 
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by Kate McQuin, with the Seminole Tribe.  And I 1 

would be interested in your feedback or other 2 

tribal representative’s feedback on whether that 3 

might assist us with better defining what is a 4 

duty to care that is more culturally appropriate. 5 

I think drawing from a resource like 6 

that, that’s a museum standard. In addition to 7 

then, 36CFR79, which is a Federal standard, maybe 8 

we can get to a place that provides a more 9 

satisfactory duty of care.  So just if you could 10 

take a look and let us know. 11 

 LEE CLAUSS:  I will.  I’ll take a 12 

look at that and yeah, it’s not something that 13 

I’ve read, Melanie, so I’ll need to familiarize 14 

myself with it, but I think anything that starts 15 

to try to not only balance -- I think that word 16 

often gets misused as well, but gives primacy to 17 

tribal ways of caring for their ancestors and 18 

their belongings would always be most appropriate. 19 

But again, I’ve been one of those people 20 

that have been out in, you know, repositories 21 

where I see them in the tops of barns, in a 22 
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horrific condition, so there is also something to 1 

your point to recommend making sure people also 2 

are doing something that looks like a 36CFR79 3 

standard, right, and that standard does impart a 4 

certain amount of respect in and of itself in 5 

terms of how things are housed and where they are 6 

stored and just the overall environment in which 7 

they exist. 8 

So, I will absolutely look at that 9 

section.  And happy to include that in our 10 

comments that we’ll provide by the end of the 11 

month. 12 

MELANIE O’BRIEN:  Great.  Thank you so 13 

much, Lee. 14 

ELIZABETH APPEL:  Thank you.   15 

And we have another comment from Ms. 16 

Angela Garcia. 17 

ANGELA GARCIA:  We fully second that 18 

comment about territories not including an ICC.  19 

Our entire territory is defined by one 20 

archeological material culture time period, and 21 

totally disregard the thousands of years of 22 
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continuous habitation and utilization within our 1 

ancestral territory. 2 

I wanted to go back to my comment about 3 

consultation previous to ground disturbing 4 

activity.  Under 10.4, I think that the 5 

comprehensive agreement should come before the 6 

authorization of any ground disturbing activity.  7 

So as land managing agencies, they know 8 

specifically where their land holdings are.  And 9 

because of that, they know which tribes have 10 

cultural affiliation to that particular piece of 11 

land.  12 

So, in that sense, they have all the time 13 

to work out a plan for how to deal with 14 

inadvertent discoveries.  So that should be 15 

something that need to be done prior to anything 16 

else, because they need to have a plan in place so 17 

that they’re addressing all of the traditional 18 

religious requirements for care and handling. 19 

And in the -- in the regs it says that an 20 

agency may develop a written comprehensive 21 

agreement.  They must develop a comprehensive 22 
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agreement because it will -- it works in their 1 

favor, you know, to save time and money and to 2 

know ahead of time who they need to contact, what 3 

the procedures are according to tribal 4 

consultation. 5 

MELANIE O’BRIEN:  Thank you, Angela.  6 

You’ve beat me to the point I was going to say, 7 

which is that comprehensive agreements are a 8 

discretionary action as currently drafted for 9 

Federal land management agencies, but thank you 10 

for pointing that out. 11 

ELIZABETH APPEL:  Thank you, our next 12 

comment comes from Ms. Patty Garcia. 13 

PATRICIA GARCIA:  Hi everybody.  So, I 14 

just wanted to stat that I agree with the comments 15 

that have been made by -- and the issues and 16 

concerns by Lee Clauss and also Angela Garcia.  17 

And it sounds like some of the previous concerns 18 

that were addressed before I came on, I’m hearing 19 

bits about those and I agree with those as well. 20 

In terms of Section 10.6 that addresses 21 

excavation, in regards to intentional removal from 22 
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an excavation on Federal or Tribal lands for 1 

purpose of a discovery, said removal of such items 2 

is permitted only if one, such items are excavated 3 

and removed pursuant to permit issued under 4 

Section 470 of Title 16, which shall be consistent 5 

with this chapter. 6 

That opening paragraph seems to be 7 

reversed in regards to trying to make NAGPRA 8 

consistent with ARPA instead of making ARPA 9 

consistent with NAGPRA.  Also the draft states 10 

that a permit under Section 4 of ARPA is required 11 

when excavation is on Federal lands or Tribal 12 

lands that are also ARPA Indian lands or ARPA 13 

public lands, but it fails to address other lands 14 

that are covered under the statute, specifically 15 

private lands within the exterior boundaries of 16 

the Indian reservation, like we have here at Agua 17 

Caliente, and also lands administered for the 18 

benefit of Native Hawaiians pursuant to the 19 

Hawaiian Homes Commission Act of 1920. 20 

So, for the reservation here, for Agua 21 

Caliente, it’s a checkerboard, which means it’s 22 
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every other section.  And then those within the 1 

sections that are reservation land, there are fees 2 

allotted and allotted in leased land.  So, there 3 

are fee lands on the reservation that are owned by 4 

non-Indian people.  There are also several 5 

overlapping jurisdictions.  So, we have an urban 6 

issue here.   7 

There’s the City of Palm Springs 8 

Cathedral City and Rancho Mirage.  Also, the 9 

County of Riverside that overlap the reservation.  10 

So we have this jurisdictional issue and 11 

oftentimes people don’t even know if they’re on 12 

the reservation, especially those people who own 13 

fee land on the reservation, and when there’s a 14 

discovery of human remains, they get confused and 15 

I get conflict and push back from, you know, 16 

stakeholders in terms of when NAGPRA and ARPA 17 

apply. 18 

So there needs to be better clarification 19 

on that to make sure that it really does make 20 

sense and people fully understand those issues.  21 

And I assume that there are other reservations or 22 
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Indian lands that have the same concern or issue.  1 

I don’t know of any, but I’m sure somebody has the 2 

situation. 3 

MELANIE O’BRIEN:  Certainly, that’s not a 4 

unique situation in Indian country, what you have 5 

described.  We might ask Patty if we can to follow 6 

up with you again in terms of further clarifying 7 

what the problem is there.  We might do that a 8 

separate time, just to get a little bit more 9 

clarity on how you’re currently dealing with 10 

discoveries that might be on those private lands, 11 

and how NAGPRA might -- what we could do to make 12 

NAGPRA more clear in its applicability, so --  13 

PATRICIA GARCIA:  Well, specifically I’m 14 

requesting that the second sentence of the opening 15 

paragraph in 10.6 be deleted and that the 16 

provisions addressing the applicability of ARPA’s 17 

excavation and removal section be added to address 18 

private lands within the exterior boundaries of 19 

any reservation or lands administered for the 20 

benefit of Native Hawaiians. 21 

MELANIE O’BRIEN:  That is how it is in 22 
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the existing regulatory text.  1 

PATRICIA GARCIA:  Yeah, we’re asking for 2 

it to be deleted. 3 

ELIZABETH APPEL:  Okay.  We received a 4 

couple comments via chat.   5 

Here -- here, San Manuel concurs with Ms. 6 

Garcia’s note about plans being in place prior to 7 

excavations.  This is critical and we do, indeed, 8 

have thirty years of cultural affiliation studies 9 

and consultation that inform this process.  For 10 

this reason, we also believe having two years to 11 

conduct disposition is far too long. 12 

Then we have another comment/question 13 

asking why aren’t Alaskan Natives listed 14 

throughout the regulations.  Corporations are not 15 

tribes so I think clarifications are needed. 16 

MELANIE O’BRIEN:  Thank you, again, 17 

Angela, for your follow up comments there.   18 

With regard to Alaskan Native 19 

corporations, in particular, the Solicitor’s 20 

office has issued an opinion on the role of 21 

Alaskan Native corporations under NAGPRA.  You can 22 
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find that on the National NAGPRA Program website.  1 

I am stretching my memory, but I think that it’s 2 

on additional resources page, and it specifically 3 

clarifies the role of corporations as opposed to 4 

the role of Alaskan Native Villages that are -- 5 

that are on the Secretary’s list of federally 6 

recognized Indian Tribes and Alaska Natives and 7 

their role within NAGPRA as Indian Tribes. 8 

So Alaskan Natives aren’t specified in 9 

the regulations because they are captured under 10 

the definition of Indian Tribes at least as it 11 

relates to Alaskan Native Villages. 12 

ELIZABETH APPEL:  Okay, and we have a 13 

follow-up from Patty Garcia. 14 

PATRICIA GARCIA:  Hi, sorry, I’m 15 

obnoxious today.  So -- it’s not just today, let’s 16 

face it.   17 

So, I wanted to address an issue that I 18 

don’t know if has already come up, but it’s in 19 

regards to where the National NAGPRA office is 20 

positioned within the Federal Government.  Has 21 

there been any discussion on that yet? 22 
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MELANIE O’BRIEN:  We’ve received a few 1 

comments on it.   2 

PATRICIA GARCIA:  Okay, well I’m just -- 3 

I’m going to bring that from my prospective that I 4 

feel like it’s in the wrong place and that it 5 

should be moved under the Assistant Secretary of 6 

Indian Affairs.  From my point of view, there’s 7 

conflict of interest for it being under -- where 8 

it is now, and that would probably help to 9 

alleviate some of those issues, and then bring 10 

NAGPRA put to the forefront where it belongs.  I 11 

don’t know how the other tribes feel about it. 12 

ELIZABETH APPEL:  Well, this is their 13 

opportunity -- an opportunity to speak up if you’d 14 

like to provide your input.  Please feel free to 15 

raise your virtual hand or type in the chat, or if 16 

you’re on the phone, you can press star six to 17 

unmute yourself. 18 

And we have one chat comment.  The 19 

Delaware Tribe concurs with Patricia. 20 

BRYAN NEWLAND:  Hi Patricia, good 21 

afternoon.  I was hoping you might expand a little 22 
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bit on the conflict that you identified.  That 1 

would be very helpful to our thought process if 2 

you could give a little more on what the tribe 3 

sees as the conflict there.  Thank you.  4 

PATRICIA GARCIA:  Can you hear me?  Okay.  5 

So, my experience has been that there have been a 6 

number of issues throughout time I’ve been here 7 

working for Agua Caliente for fifteen years and I 8 

see the same things happening and occurring over 9 

and over again and with very little resolution. 10 

I feel that those issues can be addressed 11 

-- better address if the office removed, and it 12 

would receive the attention and priority that it 13 

deserves.  Where it’s at now, I feel like it’s 14 

kind of hidden and doesn’t -- it isn’t elevated to 15 

the area that it needs to be, the level it needs 16 

to be. 17 

One of the main issues I see is the 18 

review committee, and I was going to make comment 19 

on that later.  I don’t know if you want me to 20 

bring it up now.  But the nominations process 21 

that’s been used in the past, and then the draft 22 
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proposed changes makes it difficult to include a 1 

range of nominations from which the Secretary 2 

could appoint new members.  Section 10.12 3 

establishes a result that is unfavorable for 4 

Native Hawaiian Organizations, and that they can 5 

nominate traditional religious leaders from Indian 6 

Tribes but not their own communities. 7 

And then 10.12(b)(2) places restrictions 8 

on numerous types of national museums and 9 

organizations that can submit nominations.  So, my 10 

concern is in regards to the review committee.  11 

Yeah, it just really limits the range of 12 

nominations, and we would like that section to be 13 

deleted in its entirety. 14 

One of the other concerns that I have is 15 

that historically -- and it kind of goes back to 16 

the concern that Lee was talking about in 17 

California where we don’t have the treaties that 18 

are -- we don’t have ratified treaties.  There is 19 

a list that National NAGPRA uses that they give 20 

out, you know, to institutions when they’re 21 

looking for potentially culturally affiliated 22 
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tribes, and there’s a lot of errors in that list, 1 

and I’ve tried to correct some of those errors but 2 

they won’t be corrected. 3 

Then an institution can -- institutions 4 

have used those lists against tribes in 5 

repatriation.  They’ll refuse to repatriate 6 

remains or items of cultural patrimony because 7 

they’re not getting consensus from the entire 8 

list, but most of the people or tribes on the list 9 

are not even culturally affiliated because of an 10 

error on the list at National NAGPRA. 11 

I know it’s confusing.  I’m sure most of 12 

you understand what I’m saying. 13 

MELANIE O’BRIEN:  I understand it 14 

perfectly, Patty, and I want to assure that that 15 

that list -- those lists were taken down a number 16 

of years ago and they’re no longer available. 17 

PATRICIA GARCIA:  Okay. 18 

MELANIE O’BRIEN:  I concur with you on 19 

the amount of problems with those lists and 20 

decided to no longer make them available through 21 

our website.   22 
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PATRICIA GARCIA:  Right.  But agencies 1 

still use those lists because they rely on that 2 

old information that they got instead of 3 

reconnecting with National NAGPRA and they’re in a 4 

-- on my prospective it’s cultural violence 5 

against the tribes, just to be stingy and keep 6 

items of cultural patrimony. 7 

MELANIE O’BRIEN:  Yes, I am very 8 

concerned about the continued use of those lists 9 

as well as the dissemination of them and 10 

corporation into other data sets.  I think trying 11 

to recapture data is a real problem in this day 12 

and age.  But I appreciate the comment. 13 

ELIZABETH APPEL:  And we do have another 14 

comment in the chat from Ms. Angela Garcia.  We’ve 15 

addressed that the NAGPRA review committee -- 16 

sorry, I just lost it.  We address that the NAGPRA 17 

review committee as strictly advisory, but 18 

clarification is needed regarding the Secretary’s 19 

authority to require repatriation by an agency or 20 

institution. 21 

MELANIE O’BRIEN:  Thanks, Angela.  Sorry, 22 
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it took me a minute to go through that. Certainly, 1 

we’ve -- the revised draft talks about the review 2 

committee’s role.  As far as the Secretary’s 3 

authority to require repatriation, I think that 4 

the closest we can come to that authority is 5 

within the Secretary’s authority to issue 6 

regulations.   7 

So certainly, we are attempting in this 8 

revision to require agencies and museums to take 9 

certain actions, including updating inventories 10 

and publishing notices of inventory completion to 11 

get at eventual requests and repatriation. 12 

I would need to think some more about 13 

what other authorities the Secretary may or may 14 

not have.  I think that would be less -- I think 15 

really the regulations are that authority.  There 16 

may be other ways that the secretary could assist, 17 

especially as it comes to Federal agencies and in 18 

particular an issue that we’ve noted quite often, 19 

and as I noted in my presentation, the inability 20 

of Federal agencies to get collections that are 21 

under their control out of university or museum 22 
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repositories that has been a known issue.  And 1 

there are some attempt in these regulations to 2 

address that issue by requiring museums to issue 3 

statements to the Federal agencies.   4 

There may be other ways in which the 5 

secretary could assist Federal agencies in getting 6 

collections from museums that are under the 7 

Federal agency’s control. 8 

I will keep pondering your question and 9 

certainly take that back as we look at where we 10 

are exercising the Secretary’s authority for 11 

regulations and where we might include that 12 

requirement for repatriation. 13 

I would ask you, Angela, in reverse, to 14 

think about what we’ve put in in term -- certainly 15 

in terms of the inventory process in 10.10, and 16 

whether it would facilitate that repatriation as 17 

we have hoped or intended through requiring 18 

museums to both update inventories, but then to 19 

publish notices. 20 

So, I’d welcome your feedback on whether 21 

that will effectuate repatriation and then in 22 
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effect, require it, as you’ve suggested. 1 

BRADY BLASCO:  Melanie, I want to follow 2 

up on what you just pointed out.   3 

This is Brady Blasco in the Solicitor’s 4 

office where I mainly want to flag -- and I 5 

actually think this came in the comment as well, 6 

that civil penalties are another area that the 7 

Secretary has authority to use to address 8 

compliance with the act, those applied to 9 

institutions and not applicable to Federal 10 

agencies.  But I would echo Melanie’s request for 11 

comment on the changes that have been made to that 12 

section as well as to various sections within the 13 

repatriation section, Subpart C of the revised 14 

regulation, to make it clear where any violation 15 

of any of these steps as they’re laid out, or the 16 

requirements on museums could be subject to a 17 

civil penalty.  That’s a new and more expanded 18 

approach than the current set types of civil 19 

penalties that are in the existing regulation.  It 20 

might address some of specific sections where 21 

you’re curious about what the Secretary can 22 
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require and how they can enforce it.  That might 1 

be addressed somewhat by these new additions. 2 

MELANIE O’BRIEN:  Thank you, Brady, I 3 

appreciate that. It’s not present in the top of my 4 

mind.  Thank you.  5 

ELIZABETH APPEL:  And we have a question 6 

in the chat.   7 

Could a Biden Harris Interior 8 

administration give us a sense as to how much 9 

weight will be given to the scientific community 10 

in this process?  In many ways it seems they are 11 

given great weight.  Why is this?  Tribal Nations 12 

should have greater weight as they are owed treaty 13 

and trust responsibilities.  Thank you.  14 

BRYAN NEWLAND:  I’ll take this one.   15 

Windy, that’s a great question and 16 

observation.  Somebody once taught me that tribal 17 

knowledge or tribal ecological knowledge is in a 18 

different context. But tribal knowledge is science 19 

and data and we just choose to call it something 20 

else in the labels that we attach to tribal 21 

historical knowledge and knowledge of our own 22 
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cultures as tribal people often diminishes their 1 

weight when you’re standing against somebody who’s 2 

got a PhD next to their name and they’re 3 

submitting comments. 4 

So one of the things that, as we go 5 

forward with this effort, we want to make sure 6 

that we’re doing is giving the appropriate amount 7 

-- the right amount of weigh to tribe’s own 8 

accounting of their own history and their own 9 

knowledge of their -- where people were buried, 10 

what types of ceremonies were conducted and when 11 

those are presented to us here at the Department, 12 

you know, that we’re not under weighting them just 13 

because they’re coming from tribes and just 14 

because they don’t have the hundred page study 15 

backed up with a thousand footnotes signed by 16 

somebody who’s got a PhD. 17 

So, if you have ideas on regulatory 18 

language that will -- we’ve got to fit it into 19 

regulations, but if you have ideas on specific 20 

language that will help us do that, I’d love to 21 

see it.  But I can tell you that that’s something 22 
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we’re going to prioritize, not only here in the 1 

NAGPRA context but any time that we’re using 2 

science to make decisions at the Department.  3 

Thank you. 4 

ELIZABETH APPEL:  Thank you.  We have a 5 

comment from Ms. Patty Garcia. 6 

PATRICIA GARCIA:  Hi, I’m back.   7 

Okay, so I’m going to go to Subpart C, 8 

Section 10.8 in general.  I have a concern 9 

regarding the language in that section.  Just 10 

there’s something missing.  And so, it starts off, 11 

each museum and Federal agency has control of 12 

holding a collection that contains museum remains, 13 

associated funerary objects, unassociated funerary 14 

objects, sacred objects or objects of cultural 15 

patrimony must comply with the requirements of 16 

this subpart regardless of physical location of 17 

the holding our collection. 18 

They’re missing the word, possession, or 19 

control.  It should be both, not just control.  20 

And by eliminating that word, possession, it 21 

narrows the applicability of inventory and summary 22 
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provisions.  And so that is a huge error that 1 

needs to be --  2 

MELANIE O’BRIEN:  Patty, that was very 3 

much intentional, the removal of possession, and I 4 

think maybe you missed the presentation where I 5 

kind of went into depth on that.  6 

PATRICIA GARCIA:  Okay. 7 

MELANIE O’BRIEN:  I would definitely ask 8 

you for some specific examples maybe of where 9 

possession requires an action that control does 10 

not.  Under the current definitions, possession 11 

means control sufficient legal interest in an item 12 

along with the physical custody.   13 

So, what we see is a lot of duplication 14 

between the possession definition and control.  15 

And our intention was not to eliminate coverage of 16 

any object or institution or agency by removing 17 

possession.  Our goal was to simplify it and make 18 

it clear that sufficient legal interest or control 19 

was -- was what was required to invoke these 20 

provisions. 21 

Does that make sense?  I think possession 22 
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is so often misunderstood, and a lot of times is 1 

thought to just be custody, holding a collection 2 

for somebody else.  But under the definitions, 3 

that isn’t possession.  Possession requires that 4 

legal interest. 5 

PATRICIA GARCIA:  Okay.  I’ll have to 6 

look it over again. 7 

MELANIE O’BRIEN:  Okay.  I would 8 

appreciate if you did and let us know if we have 9 

missed the mark there, but you know, in our 10 

analysis we don’t see -- we don’t see where 11 

possession could occur without control. 12 

PATRICIA GARCIA:  Okay. 13 

MELANIE O’BRIEN:  Thanks.   14 

ELIZABETH APPEL:  And I’m not seeing any 15 

additional comments right now so -- oh, here’s 16 

one.  We have Ms. Angela Garcia. 17 

ANGELA GARCIA:  It seems like we’re 18 

coming to the end of our comments and everything.  19 

So, I just wanted to make one comment, and that 20 

one, we’re thinking about this and you all are 21 

looking at this, that we remember that burial 22 
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desecration is an egregious harm whether or not 1 

it’s anticipated or permitted, legally permitted.  2 

So, we’re -- we think immoral to limit that to 3 

civil penalties.  So, we really want to request 4 

that you really look for a way to require 5 

repatriation. 6 

I know that it’s implied in everything 7 

that we’re saying and doing, but I want to 8 

specifically say please look for a way to 9 

facilitate repatriation and require it from these 10 

agencies and institutions that are holding onto 11 

our burials and funerary objects, sacred objects, 12 

objects of cultural patrimony. 13 

MELANIE O’BRIEN:  Angela, if you don’t 14 

mind, is there any way you could summarize for us, 15 

review what some of the major issues are that you 16 

or your tribes have encountered in trying to get 17 

items repatriated?  Is it just a lack of 18 

willingness? 19 

ANGELA GARCIA:  I can do that.  As you 20 

know, we’ve come to NAGPRA review committee and we 21 

almost always make comments because we have the 22 
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same issues all the time.  So, I can bring that 1 

all together into a comment for you. 2 

MELANIE O’BRIEN:  No, that’s okay, 3 

Angela, actually I don’t -- no, I keep copies of 4 

your comments from 2016 in my binder.  I’m 5 

constantly referring to at least that 2016 meeting 6 

where you gave such succinct, clear identification 7 

of those issues.  So, I certainly don’t need you 8 

to gather those comments that you’ve previously 9 

made, I just -- I guess I’m maybe looking for some 10 

ways that we might solve that problem or ways that 11 

the proposed draft doesn’t quite get at the 12 

problem you’re facing. 13 

I know that we’ve talked before about 14 

culturally unidentifiable and the large barrier 15 

that that is to the tribes in Southern Arizona as 16 

well as many other tribes. 17 

And I understand from your comments that 18 

geographic affiliation may not get there as we had 19 

hoped.  So maybe if there were ways that we could 20 

-- if there are suggestions you might have about 21 

what would force museums or agencies to repatriate 22 
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as you would envision it, we might -- you know, 1 

maybe we could look at how, within the scope of 2 

the regulatory authority effectuate that.  3 

Although I think that what you see before you is 4 

our best attempt at moving the needle on that 5 

issue. 6 

ANGELA GARCIA:  I think we can add to the 7 

comments that we’ve already made to incorporate 8 

all of the information that’s come in between now 9 

and then, everything that we’ve learned and all 10 

the different -- I don’t know, procedures we use 11 

to repatriate from various entities. 12 

I think one thing that we really need is 13 

-- the one thing that hampers us from doing that, 14 

from making more clear requests is we don’t know 15 

who has specific authority for what.  I mean, it 16 

really helps that we define the authority of the 17 

NAGPRA review committee what are the limits of the 18 

Secretary’s authority under -- like for civil 19 

penalties, what can we do?  And since we don’t 20 

have any jurisdiction outside of our communities, 21 

it’s very difficult for us to make educated 22 
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guesses on how you can fine tune the regulations 1 

to be more effective. 2 

So, I think we don’t -- we’re not sure 3 

what your authority is and what their authority is 4 

and what that chain of command looks like. 5 

MELANIE O’BRIEN:  Sure.  Yeah, I 6 

appreciate that.  I think, you know, the way that 7 

we see it is ultimately that the Act, itself, is 8 

the constraint, on the regulations, certainly, and 9 

on the Secretary’s authority, that is delegated 10 

there. 11 

So, you know, we might relook at the Act, 12 

itself, and where it talks about museum decision 13 

making, I particular, and how we’ve effectuated 14 

that in the regulatory process.  But certainly, 15 

from our prospective, the limits of that authority 16 

are the Act, itself. 17 

ANGELA GARCIA:  We have advocated for 18 

changes to the Act, itself.  We wanted to expand 19 

upon the criminal aspect of the Act and to talk 20 

about all these various authorities.  Like I said, 21 

it’s, you know, the burial desecration, no matter 22 
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how it occurred, is an egregious harm to the 1 

native communities and it has been passed on to 2 

living people.  As such, living people should be 3 

able to get some legal remedy, and the only way we 4 

see that actually happening is through changes to 5 

the Act, itself. 6 

MELANIE O’BRIEN:  Well, I would certainly 7 

encourage you to continue to provide that kind of 8 

input to your members of Congress on areas where 9 

you feel like the Act, itself, is creating the 10 

issues that you’re facing. 11 

ELIZABETH APPEL:  And we have a question 12 

of comment from Ms. Angela Neller. 13 

ANGELA NELLER:  Aloha.  My name is Angela 14 

Neller.  I’m actually the curator for the Wanapum 15 

Heritage Center where I provide repatriation 16 

support for the Wanapum Band of Priest Rapids and 17 

non-federally recognized Columbia Plateau group.  18 

For the last sixteen years we’ve worked with the 19 

Plateau tribes on repatriations from various 20 

museums and Federal agencies.  21 

Today I just wanted to make comment on 22 
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two things that I see in the draft regulations 1 

that affect one, as a Native Hawaiian, the 2 

definition of human remains, there is an addition 3 

to a third definition of human remains that reads 4 

human remains incorporated into an object or an 5 

item that is not a funerary object, sacred object 6 

or object of cultural patrimony are considered to 7 

be human remains. 8 

I think from a Hawaiian perspective this 9 

is problematic because we have several cultural 10 

objects that incorporate human remains that don’t 11 

necessarily meet these definitions.  And it 12 

really, for my perspective, changes sort of the 13 

cultural identification of these objects within 14 

the Hawaiian cultural perspective.  I mean, it 15 

really impacts, I think, Hawaiian identity, so I 16 

think that’s problematic.  And I’ll write more 17 

about that when I submit my comments. 18 

The other thing I wanted to raise was the 19 

summary section.  From my perspective I have 20 

always argued that native American collections and 21 

museums are NAGPRA collections that may or may not 22 
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hold cultural items under NAGPRA, and that it’s 1 

important for those collections to be reported on 2 

to tribes.  And for the summary section, the old 3 

regulation said may contain objects that are 4 

sacred objects, objects of cultural patrimony or 5 

unassociated funerary objects. 6 

The current regulation -- the draft 7 

regulations now have removed the May and really 8 

puts in the hands of the museum or the Federal 9 

agency their -- I guess the decision to determine 10 

whether they have those objects or not and whether 11 

they need to report those collections or not. 12 

So, I will argue that it’s a tribe or a 13 

Native Hawaiian Organization’s job to identify 14 

those objects in those collections, and they can’t 15 

do that if they don’t know about those 16 

collections.  So, I find that problematic.  I 17 

understand.  I looked back at the law this morning 18 

and saw that may is not in the law.  I mean, I can 19 

see the reasoning maybe for removing that, but I 20 

think having may in there really puts the burden 21 

on museums to report all of their holdings and 22 
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allowing the consultation process to identify 1 

those specific NAGPRA items in collections.  And 2 

that’s it.   3 

Thank you. 4 

MELANIE O’BRIEN:  Angela, if I could just 5 

follow up with some clarification.  First of all, 6 

thank you for your note about the summaries and as 7 

Brian referred to, sitting in the room with the 8 

projector, I remember very clearly sitting in the 9 

room with the projector and talking about that may 10 

in the summary.  So, thank you and thank you for 11 

looking at the statute and seeing why it was 12 

changed, and we will look at that again based on 13 

your comment. 14 

In regard to the definition of human 15 

remains, I’m unclear.  Are you saying that that 16 

third item under the definition is problematic 17 

because those items that incorporate human remains 18 

but are not one of the categories under NAGPRA, 19 

repatriating them as human remains is a problem?  20 

Because I think the idea was that third point 21 

makes clear that any human remains, whether 22 
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they’re incorporated into an object or not, fall 1 

under NAGPRA.  And so, if they’re incorporated in 2 

an object category, they can be repatriated as the 3 

object category.   4 

If they’re not -- if they don’t fit 5 

within the object category, they should still be 6 

human remains and be repatriated as human remains.  7 

Is that the problematic part, repatriating them as 8 

human remains? 9 

ANGELA NELLER:  I think so.  For me, it 10 

is because they’re not human remains.  I think 11 

they have specific functions in Hawaiian culture, 12 

and I think it -- I think by calling them human 13 

remains, under the law people tend to maybe lean 14 

towards re-internment of those objects and maybe 15 

that’s not the appropriate disposition. 16 

I think, you know, maybe after thirty 17 

years we’ve gotten a little more, you know, better 18 

at this, and maybe that really isn’t going to be 19 

the end result, but you know, given -- I think 20 

also given the situation in Hawaii just 21 

politically, it’s -- you know, it could be a 22 
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really problematic issue. 1 

MELANIE O’BRIEN:  So just so I’m clear, 2 

if --  3 

ANGELA NELLER:  I don’t know, that’s just 4 

my -- 5 

MELANIE O’BRIEN:  Right.  If we didn’t 6 

have that line in there, then those items would 7 

not fall under NAGPRA, they would be outside the 8 

scope of --  9 

ANGELA NELLER:  Right. 10 

MELANIE O’BRIEN:  -- NAGPRA repatriation.  11 

Okay. 12 

ANGELA NELLER:  Yeah. I know it’s -- 13 

well, we’re Hawaiians, right, we all have 14 

different ideas of what that should be, so --  15 

MELANIE O’BRIEN:  Well, thank you, I know 16 

that that’s -- 17 

ANGELA NELLER:  We don’t really have one 18 

voice speaking for us either. 19 

MELANIE O’BRIEN:  And that is certainly 20 

something that we have discussed at length before, 21 

and I’m sure that we’ll hear more about next week 22 
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as we do consultation with Native Hawaiian 1 

Organizations. 2 

ANGELA NELLER:  Thank you. 3 

ELIZABETH APPEL:  And we have a question 4 

from Raelynn Williams in the chat, a question for 5 

DOI Indian Affairs to consider.  If National 6 

NAGPRA is removed from NPS, will there be any 7 

change for how the NAGPRA grants are administered?  8 

Will DOI Indian Affairs be present at NAGPRA 9 

review committee meetings? 10 

BRYAN NEWLAND:  Thank you for the 11 

question.  This is Bryan from Indian Affairs, 12 

again.   13 

Those are things that are all under 14 

consideration and moving any Federal function of 15 

any size from one office to another involves just 16 

a lot of logistical change.  And these are things 17 

that we’d like your feedback ok on, is whether 18 

it’s worthwhile to undertake this effort to move 19 

the NAGPRA functions over to the Assistant 20 

Secretary for Indian Affairs, how you’d like that 21 

done, if you’d like it done at all.  In any event, 22 
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we’re going to continue to be engaged in this 1 

process from Indian Affairs and at least in this 2 

administration, it’s been a very collaborative 3 

relationship between my office and the office of 4 

Assistant Secretary Estenoz, but please provide us 5 

some thoughts and guidance on that. 6 

ELIZABETH APPEL:  And we have another 7 

comment from Ms. Patty Garcia. 8 

PATRICIA GARCIA:  Hi, I’m following up on 9 

my comment about moving National NAGPRA out of NPS 10 

in regards to the conflict.   11 

So, I’m sorry, I don’t feel like I fully 12 

explained or made a good argument for it.  I get 13 

nervous talking on these calls when you record 14 

them and you know, there’s a lot of people that I 15 

respect on this call and it’s a little 16 

intimidating to talk in front of everyone, but 17 

thank you for your patience with me. 18 

The main conflict that I find in term of 19 

the Park Service, NAGPRA being under Park Service 20 

is that the Park Service has collections.  And so, 21 

it doesn’t really make sense for a branch of the 22 
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government that have collections be the managers 1 

or really in control of the process.  That’s where 2 

the conflict lies from my prospective. 3 

And it also could possibly put tribes at 4 

a disadvantage.  I know that the staff members and 5 

the office works really hard and does the best 6 

that they can, and then this -- my comments by no 7 

means any criticism on their work.  I just feel 8 

like it would be better suited under DOI.  And I 9 

have, you know, a lot of respect for everybody and 10 

the hard work that you guys all do.  And I feel 11 

like I have a fairly good working relationship, 12 

but it just feels like it would be a better fit 13 

over there and there wouldn’t be that conflict. 14 

BRYAN NEWLAND:  Thank you for that 15 

comment. 16 

MELANIE O’BRIEN:  Thank you for that 17 

comment.  I also get nervous so you’re not alone. 18 

BRYAN NEWLAND:  I will add that speaking 19 

to groups of -- or before groups of any size on 20 

Zoom in my view is more difficult than speaking in 21 

the audience, because when you’re -- with a live 22 
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audience, because you don’t get that personal 1 

connection or that feedback, so you don’t know if 2 

people are starring at the, you know, piece of 3 

food that you left on your chin or -- you don’t 4 

get that reaction, so I appreciate you saying that 5 

and your comments today have been great. 6 

ELIZABETH APPEL:  And we have a follow-up 7 

comment or just a comment.  DOI decision makers 8 

have not been required to attend meetings and 9 

consultations which complicates the process. 10 

MELANIE O’BRIEN:  And thank you, Angela, 11 

for that follow up.  I think you’re referring back 12 

to our earlier discussion about decision makers 13 

being there and I appreciate and understand that. 14 

I do -- you know, I do want to be clear that it is 15 

the two Assistant Secretaries that will be making 16 

any decisions as a result of these consultations 17 

and they are certainly here at the table today, 18 

and again, I really appreciate they are giving us 19 

the opportunity to have this conversation with 20 

them so that when we do go into that room with the 21 

projector, as Brian said, and start seeing how we 22 
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can address some of these issues, they’ve heard 1 

from you directly. 2 

ELIZABETH APPEL:  And we have a comment 3 

from Mr. Larry Heady.  4 

He should be unmuted now. 5 

LARRY HEADY:  Hi.  I just can’t stress 6 

enough how important it is for consultation to 7 

include the decision maker.  And outside the scope 8 

-- obviously, it’s critically important to NAGPRA, 9 

but it’s important in all of our NHPA 10 

consultation, all of our NEPA consultation, all of 11 

our ARPA consultation.  If we’re not talking to 12 

the decision maker, then we’re just wasting your 13 

time and our time. 14 

So first of all, I really want to 15 

compliment Interior today, having two decision 16 

makers with us is incredibly important and it 17 

sends the right message to the Tribal Nations.  18 

So, thank you to both of the Assistant Secretaries 19 

for being here. 20 

But so often we go through all these 21 

gyrations of trying to set up a meeting and we sit 22 
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down at the table and where was staff?  And the 1 

staff has to take our comments and take it to the 2 

decision maker when the decision maker has time, 3 

and it’s so damn disrespectful. 4 

So anyway, I -- it’s obviously a pet 5 

peeve of mine, so thank you for listening. 6 

BRYAN NEWLAND:  I appreciate that, Larry 7 

and I want to add that the -- a couple of things.  8 

As a tribal leader, I always wanted to be speaking 9 

with the decision makers in our meetings, and I 10 

understand that there is no substitute for them 11 

hearing directly.  But I also know you understand 12 

how big a bureaucracy we have to manage here.  And 13 

put in a plug for the folks who are on this call 14 

who are participating in this rule making.   15 

My previous tenure at the Department, 16 

though not a decision maker, I was a proxy for 17 

that decision maker in the room on a number of 18 

regulations.  The folks we have here, at least on 19 

the call from the different bureaus know what 20 

they’re doing and are in contact with Shannon and 21 

myself.  We’ll do our best to be in the room when 22 
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we can be.  Thanks. 1 

LARRY HEADY:  Well, is my mike still on?   2 

Okay.  I understand that not -- you know, 3 

the Assistant Secretary or the Secretary, 4 

yourself, is not going to be at every table, I 5 

recognize that. But when you can’t even get a park 6 

superintendent to attend a consultation meeting, 7 

that’s pretty sad.  So that’s kind of where I’m 8 

coming from.  Thank you.  9 

BRYAN NEWLAND:  I hear you.  Thank you.  10 

MELANIE O’BRIEN:  Liz, if we don’t have 11 

any other questions or hand raised, I might take 12 

the opportunity to just summarize a little bit 13 

what we’ve heard today. 14 

ELIZABETH APPEL:  Sure.   15 

We have one comment, just agreeing that 16 

the decision maker needs to be there and a 17 

clarification about the other comment that they 18 

were referring to the NAGPRA review committee 19 

meetings that decision makers were not present at.  20 

But otherwise, we have no comments pending so --  21 

MELANIE O’BRIEN:  Thank you.  And yes, I 22 
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do see that comment regarding the review committee 1 

and the presence of decision makers. 2 

I have taken some notes on just the broad 3 

categories of what we’ve heard.  Oh, okay, I’m 4 

going to relay a comment that’s in the chat from 5 

Assistant Secretary Estenoz.  She wanted to be 6 

sure that she thanked Mr. Heady for his comments 7 

and appreciate how much -- how important it is to 8 

have decision makers present.  Unfortunately, the 9 

Assistant Secretary is having issues with her 10 

internet and her audio, so I’ll relay that comment 11 

on her behalf. 12 

To just summarize some of what we’ve 13 

heard.  We definitely heard a lot of input on 14 

consultation, especially with respect to 15 

discoveries and excavations on Federal or Tribal 16 

land and the changes there.  We also heard some 17 

comments related to the changes on the ARPA 18 

provisions and how they’re incorporated into the 19 

regulations for NAGPRA, again, on Federal and 20 

Tribal land.  So that’s Subpart B input. 21 

In general, we heard comments -- a few 22 
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comments on challenges with the unassociated 1 

funerary objects definition as well as a lack of 2 

definitions for interments that are neither 3 

objects nor human remains and how they fit or 4 

currently do not fit under NAGPRA.  In addition to 5 

that we heard some comments related to duty of 6 

care as well as the deadlines in the general 7 

section. 8 

We’ve heard some expressions of concern 9 

over geographic affiliation and the limitations of 10 

the sources that have been identified in the draft 11 

text for aboriginal land under NAGPRA.  12 

That’s a broad summary.  We have a lot 13 

more detail and I have copious notes and have to 14 

get some more legal pads because I’m running out 15 

of space. 16 

One thing that we haven’t heard today 17 

that we heard on Monday and I wanted to bring this 18 

up in case anybody would like to echo it.  We 19 

heard on Monday a request for additional time to 20 

make comments, that the time provided is not 21 

sufficient for tribes to gather comments on this 22 
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draft text, and we also heard requests for one on 1 

one consultation on Monday at that meeting. 2 

Otherwise, I think many of the comments 3 

that we heard today are similar to those that we 4 

heard on Monday.  Some of them have more specific 5 

recommendations, especially recommended regulatory 6 

language, which we certainly appreciate having 7 

that kind of significant input. 8 

I will say generally we’ve heard some 9 

mixed responses related to the organization of the 10 

National NAGPRA Program and where it sits within 11 

the Department.  And that, again, is similar to 12 

what we’ve heard on Monday at consultation.   13 

Anybody else catch anything that I might 14 

have missed in my summary?   15 

PATRICIA GARCIA:  To follow up on your 16 

comment for additional time, we do have a request 17 

for Agua Caliente for thirty additional days and a 18 

one on one consultation. 19 

BRYAN NEWLAND:  On the -- this is Bryan.   20 

On the request for more consultations, we 21 

are not in the formal rule making stage and we 22 
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want to make sure that we are giving everybody 1 

adequate time to put together real substantive 2 

comments that will allow us to incorporate them 3 

into potential rule.  That’s something that the 4 

Assistant Secretary Estenoz and I have briefly 5 

discussed.  I don’t envision it being a problem 6 

but we want to make sure we have a full discussion 7 

internally before we give an answer on an 8 

extension of time.  But we want to make sure you 9 

all have enough time to give us very good comments 10 

and we’ll be responding as quickly as we can to 11 

that request. 12 

ELIZABETH APPEL:  Okay, do we have any 13 

last comments?  I think you all know the drill 14 

now, that you can raise your virtual hand or type 15 

in the chat box if you have any last comments. 16 

We have another request from San Manuel 17 

for an additional thirty days for review and the 18 

opportunity to consult one on one.  To Mr. 19 

Newland’s point, it is important to all parties 20 

that the comments provided are as meaningful, 21 

comprehensive and instructive as possible.  Thank 22 
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you kindly for your time today.  Three hours well 1 

spent. 2 

And this is Assistant Secretary Estenoz, 3 

thanks everybody for their time and apologizes for 4 

the technical problems that she wants to assure 5 

everyone that she was able to hear everything. 6 

And I’m showing no additional comments.   7 

MELANIE O’BRIEN:  Well, again, I wanted 8 

to thank everyone of the opportunity to discuss 9 

these important issues and to consider your input, 10 

and we will look forward to additional input 11 

either through additional consultation or in 12 

writing as we move forward with this process. 13 

As I stated at the beginning, many of you 14 

know that I live and breathe these regulations day 15 

to day and so I appreciate all your detailed input 16 

and insight into how we can do better, how we can 17 

improve this process for everyone involved.   18 

Assistant Secretary Newland, do you have 19 

any statements or --  20 

BRYAN NEWLAND:  I just want to thank 21 

everybody for participating today and engaging 22 
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substantively.  I also recognize that you are all 1 

incredibly busy and have important 2 

responsibilities in your communities, and so it 3 

means a lot that you took the time today to share 4 

your thoughts with us, and we’ll certainly fold 5 

them into our process.  And I want to thank you 6 

all and wish you all a good weekend, and good 7 

health and safety with you, your families and your 8 

communities. 9 

JACKIE COOK:  Melanie? 10 

MELANIE O’BRIEN:  Yes. I think this is 11 

Jackie Cook.  It’s Jackie Cook on the phone. 12 

JACKIE COOK:  Yes, from the Colville 13 

Confederated Tribes in Washington State.  I just 14 

want to again comment on having additional time to 15 

review the proposed regulations.  I’m on Page 29 16 

of 53 and I’ve been doing this all week and last 17 

week, and I think I have up to six pages of 18 

comments and questions.  And as I have always 19 

said, every time you start a new NAGPRA process 20 

with an agency or institution, you have to go back 21 

to the law and the regulations.  And so, I’ve done 22 



Tribal Consultation on Draft Updates to the Regulations  08/13/21 
Regulations Implementing NAGPRA  Page 123 

 

 
Olender Reporting, Inc. 

1100 Connecticut Avenue, Suite 810, Washington, DC 20036 
Toll Free:  866-420-4020 

this several times over the last two or three 1 

weeks and I’m still not through it.   2 

And so, I really urge to have additional 3 

time for the tribes to provide thoughtful and 4 

meaningful comments for such a sacred process for 5 

completing this sacred work.  And it’s -- so 6 

consider that, please.  It is a plea from me 7 

personally, and it is from the Colville Tribes.  8 

Thank you. 9 

MELANIE O’BRIEN:  Thank you, Jackie.   10 

ELIZABETH APPEL:  And then we have one 11 

question, it looks like, in the chat.  Can we get 12 

the preamble?   13 

I can answer for the regulatory person 14 

for Indian Affairs, we usually have a preamble to 15 

the proposed regulatory text when we publish the 16 

proposed rule in the Federal Register.  So, after 17 

the consultation period, if the decision is made 18 

to move forward with the proposed rule, a preamble 19 

would be provided with that publication in the 20 

Federal Register. 21 

MELANIE O’BRIEN:  Thanks, Liz.  And also, 22 
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as the regulations person, after our first 1 

consultation on Monday Liz has recommended that we 2 

produce more of a kind of crosswalk between the 3 

existing regs and the draft, which Liz and I have 4 

been working on.   5 

As you certainly know, if you look at the 6 

proposed text, a red line is impossible.  There’s 7 

too much organizational change to show any kind of 8 

meaningful change in just a word generated 9 

comparison.  So instead, we’re taking a different 10 

approach.  It’s unfortunately, though, gong to 11 

take some time and while I have been working as 12 

much as possible on it, with Liz’s help we hope to 13 

have that done soon, but it’s not quite done yet.  14 

So, I apologize that we don’t’ have more for you 15 

on exactly where the changes are.  I’ll reiterate 16 

that we did produce a three-page summary of 17 

changes that kind of highlights the existing text 18 

and the changes much like my slides did.  19 

We’ll also be producing -- we’ll be 20 

posting the PowerPoint presentations on the NAGPRA 21 

website from this consultation, and then we 22 
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actually hope to be able to take some of the video 1 

from these sessions especially of me explaining 2 

the provisions and the changes, and put that and 3 

make that available to people to review as well. 4 

So hopefully, that will provide you with 5 

the tools that you might need to better review 6 

this.  And if there’s anything else you can think 7 

of that would be useful in your review of the 8 

proposed text, please law enforcement us know.  9 

We’d be happy to try to take a stab at other tools 10 

or documents, and if there’s any other way that we 11 

can be of help, please let us know. 12 

ELIZABETH APPEL:  Okay, I’m showing no 13 

further comments or questions.   14 

MELANIE O’BRIEN:  Well, Liz, I think that 15 

we could go ahead and close out this session then 16 

just a couple minutes early.   17 

We will be hosting another consultation 18 

session on Monday.  It will be at 3:00 p.m.   19 

Again, Indian Tribes or their 20 

representatives are welcome to attend and provide 21 

input.  The format will be similar.  I might 22 
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refine my presentation yet again just a little bit 1 

more.  Every time I give it, I get a little 2 

better.  So, Monday will be the finale, at least 3 

for Indian Tribe consultation. 4 

And then on Tuesday of next week we will 5 

be hosting consultation with Native Hawaiian 6 

Organizations as well.  So, I appreciate 7 

everyone’s attendance today and certainly you’re 8 

welcome to come back on Monday.   9 

I will also point out that the NAGPRA 10 

Review Committee is holding virtual meetings.  11 

They’ve met already five times over the summer and 12 

their last meeting of this schedule is set for 13 

next Thursday.  So, you’re also welcome to join 14 

the NAGPRA review committee meeting.  That’s 15 

Thursday at 3:00 p.m. Eastern.  Again, the 16 

information is on the NAGPRA website under events 17 

to access that. 18 

We look forward to your comments.  If you 19 

have other questions or concerns, feel free to 20 

email me directly.  Most of you know how to get a 21 

hold of me.  The easiest way is NAGPRA_info@nps -- 22 
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for National Park Service -- .gov.  I know it’s a 1 

general mailbox but it comes straight to my work 2 

cell phone and my desktop, so it’s an easy way to 3 

reach me without having to remember my apostrophe.  4 

So, feel free to reach out if there’s anything 5 

that I can do to help you prepare or review these 6 

draft texts, or if you have any other questions 7 

about this process. 8 

Okay, well thank you everyone, please 9 

stay safe and have a lovely weekend. 10 

ELIZABETH APPEL:  Thank you.  This 11 

concludes the tribal consultation.  12 

LEE CLAUSE:  Thank you, Melanie.  It’s 13 

good to see you. 14 

MELANIE O’BRIEN:  You too, Lee. 15 

(Whereupon, the meeting concluded 16 

at 4:47 P.M.) 17 

 18 

 19 

 20 

 21 

 22 
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