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Fossils, Objects of Antiquity and the Antiquities Act 
By Wncent L. Santuccl indudinga number ofattempts to aablish the 
George Washington Parkway Petri6ed Forat in Arizona as a federal park- 

Environmental historian Hal Rothman has 

T he Antiquities Act has served an written that theAnriqui tiw Act is the ". . .most 
important role in the establishment important piece ofpreservation legislation ever 
and protection of pale~nrolo~ical enacted by the United States 
sites on federal lands. Despite con- Rothman further states, ' . . .in practice the act 

0iaing interpretations of whether Congress h e the cornerstone of preservation in the 
intended the phrase "objcc& of mrtiquiry" to federal system." (See articles in this issue for 
include paleontological resources, the act derails on provisions of the act.) 
served for nearly 75 years as rhe primary, if Some of the units of the National 
not only, authoriry for the protection and Senice, which are nombly mgnized 
prrmimng of fossils on public lands. The heir fossil resources, were originally 
Anriqwties Act was used to protect a number lishcd throughrhepresidential pro 
ofsignificrant paleontologica lodities through authoriry of the Antiquities Act. The 
the csrablishmenr of national monuments. "scien tificinmmn in Section 2 ofthe act 
Since 1906, the administrative and legislative applied to the mablishment of  monumen 
hisrorics of the act, combined with a number b a d  on paleonrol~~ical resources. 
ofsolicitor's opinions, changed the way federal The fim use of the Antiquities Act to 
agencies haw interpreted the Antiquities Act preserve paleontological resourcesoccurred 
and the phrase "objectr of antiquitid as it six rnonthsafter C o n p  passed thelegisla- 
relates to fossils. tion. O n  Dec. 8, 1906, President Theodore P e ~ e d  Forat National Monumcntt~nsthefirst 

Rooscvclt M e d  Forest National federal park specifidy c d ~ l i s h d  to p m 
Hlstory Monument as chc second nadonal rnonu- pdeontobgicalrcwurcca 

During the late 19rh and eariy 20th cen- ment, (Residential Proclamation No. 697). 
turies, the looting of archeological sites in The proclamauon stares: "...the mineralized as a national rnonurntnr with as much land 
the American Southwest bemme widespread. remainsofMesozoic forests, conin~only known as may be necessary for the proper protection 
Similarly, intensive coIlecdng of h i l s ,  such as Petrified Forest, in the Territory ofArizona, thereof." 
as petrified wood from rht Painred Daert of situated upon the ~ u b l i c  Imds owned and The Petrified Forest prodmation further 
Arizona, was a growing problem during this controlled by the Uriiced Stares, are of the stares, "Warning is hereby expressly given to 
same pcriod. greatest scientific inttrtst and d u e  and it ap- dl unauthorizd petsons not to appropriate, 

Congressman John Flcrcher Lacty of Iowa pears that the public good would be promoted excavate, injure or destroy any of the miner- 
hadagreat interest in the preservation ofsites, by reserving these deposits off&silted wood alized forest remains hereby declared to be a 

national monument or to locate or settle upon 

The Civilian C o m t i o n  Corpe assins Yplt pro&* in 1935 in a paleonto10gid --tion at lands and made a part of 
Fossjl C y d  National Monument. Pi;otofim Kk Univmity Archim- said monument by thls proclamation." 

President Woodrow Wilson invoked hi 
Antiquities Act aurhorityto proclaim Dinosaur 
National Monument on Ocr. 4,1915 ( P r d a -  
mationNo. 131 3): ". . .anexmo&wydepwt 
of Dinosaurian and orher _@gamic mains of 
the Jumtrias period, which areofgreat scientific 
inrerestanddue, andirappath+htpublic 
interest would be promored by reserving these 
deposits as a national monument." 

Both kvified Forest and Dinosaur were 
procIaimed prior to Congress passing the 
NPS Orgnic Act in 19 16. The first nauonal 
monument crcated afrer the establishment 
of the NPS was Fossil Cycad. On Oct. 21, 
1922 (Prodamat ion NO. 1 64 1 ), President 
Warren Harding the monument 
to prtscrve " . . .rich Mesozoic dcpositr of fos- 
sil cycads and other charactcrisric examples 
of paleobotany, which are of great scicn&c 
interest and value." 



During the first decade on Aug. 17, 1909. T k  
after its authorization, scicndfic importam d 
Fossil Cycad was not rhc U r a h d i n o ~ u r e  
actively managed by the soon led ro the pm- 
MPS. Unauthorized col- of the sire as 3. n a d  
lccting of the ancient monument in 1915.lk 
plants resulted in the act thus served a d d  rdr 
site becoming essentially it1 the esrablishntem d 
picked dean of any h- Dinosaur Narional;1Co, 
sils. Based upon the Ioss umcnt First, it p d 
of the primary m u r c e ,  authority for issuarwr d 
a bill was inrroduced in the permit under wbid 

C 
Congress to abolish the the quarry was diooa- 
monument, and it was ered, then aiirhorir?. Cr 
wried out in 1957. the presidenr to p& 

the monumcnt ro pn 
Fossil Parks tcct this important 6r 
Establ ished by After the e s r a b l i s b  
Congress of Dinosaur N a t i o d  

In additioti to [he Monument, Andricrr 
monuments established A. Jones. first ass- 
by presidenrial proclamation, several fbssil Clar~lo and Painted Hills State Rrks." secretary for rhe Department of the Inrcria 
parksr~recsrablishcdbycongressional action. . Hagerman Fossil Beds National wrote to Carrlegic Museum offering the op 
Included wcre: Monument,estabtished in 1988, to provide portuniv for h e  institution to cont inw lo 

Badlands National Monument, a center for  continuing pa1eontologica.I apply for a permit staring, "such applicador 
originally authorized by Congress it1 1929. research, slid to provide for the display and will be given considerable consideration 
However, the monument was not offi- interpretation of the scientific sprcimetis the Department." 
cially proclaimed until specific lands were uncovered at such sites. With the passage of rhc Antiquities Acr 
acquircd. Upon acquisition of the lands, uversight of the national monument rd- 
President Franklin D. RoosevcIr established Foss i l  Collecting Permits egated to the Bureau ofEthnology, AU paperr 
the monument through Proclamation No. Secrion 3 of the Anriquiries Act authorizes indudingpermit applications, wercfonc-ardad 
2320 in 1939. The proclamation included the secretaries of the I~~rerior, Agriculture and to this bureau. InIart December 191 5 , \ y f i l l k  

the following paragraph: "Warning i s  Army to issue permits for the gathering of J. Holland of Carnegie Museum ~F;IVCIK~ w 
hereby expressly given to all unauthorized objects of anriquity upon the lands of their \Vashington to meetwiththehteriorswrctq 
persons not to appropriate, injure, destroy, respective jurisdiction. Further, this seaion regarding future pcrmirs for fossil collecring 
or remove any feature of this monument, provided,"Thattheexarninsrions,exc~vations The men agreed that dinosaurs were na 
and nor ro locate or settle upon any of the and garherings are undertaken for the benefit archeological objects, and the permit applica- 
lands thereof." The site was redesignated a of reputable rntiseums, univesities, coIItges tions were fonvarded to dic Geologiul S u n q  
national park in 1978. or other recognized scientific or e d u ~ ~ r i o ~ i a l  and Dr. Charles Walcott at rhc Smithmnk 

Agate Fossil Beds National Monu- insriturions, with a vim1 ro increasing thc Instirution. On Jan. 8, 19 16, an Anr iqu ik  
ment, established in 1365, to provide knewlcdgcofsuch objects, and that thegarher- Act permit \.as approved for Carnegie Mw 
a center for continuing paleonroIogical ings sMl be made for per~natlerit preservation scum to continue work at Dinosaur Natiord 
research and for the display and inrerpret;l- in ~ubl i c  museums." For nearly 75 years this Monument. 
tion of the scientific specimens llncovered provision of the act was used administmri~el~ 
at sucll sices. bythedepart~ne~lts~theprimaryauthori~for Objects Of Antiquity 

Flor-t Fossil Beds National Menu- issuing pcrn~iw for the collection of fbssi15. The use and interpretation of the p h ~ 
mat ,  cstablishcd in 1963, to  reservea and In 1908, the Carnrgic Museurn in Pira- "obecrs of antiquitym within the Antiqujrier 
inrerprcrrhcexcellendy preserved insemand burgh applid for and was granted an permit Act has generated considerabIe scholarly a d  
leaf fossils. to prospm and collect fossils from federd legal debate. Some of the conhsiori mga+ . Fossil Butte National Monument, lands in Uinrah County, Utah. This was the from the frequent difficulty of the public in 
established in 1972, ro preserve outstanding first such permit issued far fossils under the differentiating the disciplines of archtolog 

palront~~logid  sites and related geological authority of the Antiquities Act. There is no and pkontoIogy.TheI;lckofdefinition for thr 
phenomena. documentation indicating any objeccion or phrase 'bbjects of antiqrriryWin the act and tk 

John Day Fossil BedsNationalMonu- challenge to the Department of the lnrerior's legislative history has sparked the debate. 
meat, established in 1974, provided h a t  inrrrpremtion and application of the phrase On Aug. 15, 1949, with die Smithsonlvl 
"the narional monumenr shall not be "objects of anriquif in issuing a fossil col- Act Congress provided some clarification and 
established unless and until rhe state of lecting permit. supporc to the Department of Interior's inter- 
Oregon donates or agrees to dotiate the The work of Carnegie Museum led ro the pretauon of 'Zn~iqrrity" to include fossils. 
Thomas Condon-John Day Fossil Beds, discovery of an important dinosaur quarry On Aug. 27, 1338, once again Congress 



provided fUrther evidence ta support that 
palroncologid resources were specifidly 
intended within the Antiquities Act. In the 
legislation authorizing the interstate Highmy 
System, the general provisions state, 'Funds 
authorized. . . to carry out this ti&. . . may 
be u d  for archeological and pakonmlogid 
salvage in that state in compliance with the act 
entitled 'An Act for the preservation ofArneri- 
can antiquities', approved June 8, 1906.. . " 

Court Decisions And Solicitors' 
Opinions 

The first mernorandum by the 
D w e n t  of Interior Soliciror's O5cc  rhat I 
ad& the issue off&& and the Antiquitics 
Act was dated Om. 12, 1956. The opinion, 
prepared by the assistant solicitor for national 
parks, supported that h i l s  were covwed by 
the Antiquities Act. The opinion recited the 
long his tory of the department in interpreting 
the act to include fossils and referenced two 
courtcases: United States vs. Midwwt Oil Co. 
(1915) and Sioux Band of Indians vs. United 
States ( 1  942). 

On Jan. 19,1959, asolicitois nieniorandum 
was prepared regarding the appliability of 
the act toward petrified wood. The opinion 
indicated that most wood deposits 
were nor of d ic ient  historic or scientific 
inrtrcst to qualify under the act. 

The regional solicimr in Salt Lake City is- 
sued a memorandum to the Utah statedirector 
of the Burau of Land Management on July 
10, 1963. T h e  memorandum stated that h e  
Antiquities Act authority included fossils, 
however, this explicitly applied to fossils of 
an actud or d historic or scientific interest 

or of some unusual signihmnce. 
In a memorandum dated Sepr. 21,1971, 

Rac Wilson, O5ce of the Seuetary, Depart- 

C;une& Museum excavations that led to d a 

Dinosaur National Monument. NPSpbow. 

menr oflnterior, provided darifikation regard- 
ing previous solicitors' opinions rcgardjng 
hnils and the Anriquiries Act. Wilson's memo 
stated, *AJrhough ir is nor s p c d d y  indiated 
in the memorandum, b i b  or paleontologi- 
d remains protected within the m p c  of the 
Antiquities Act are only vertebrate remains." 

In rhecascofUnital Statesvs. Diazin 1974, 
rhe Ninth Circuit Court ofAppeals held chat 
the phrase "objects of antiquiry" within the 
Antiquitia Act was unconstitutionally vague 
and unenforceable, This decision led to rhe 
dismid of United States vs. Jenkins in 1975, 
in which a university professor was charged 
with a violation of 16 US. Code 5 551 in 
the alleged remod of fossils from BLM land 
upon which he claimed to have mistakenly 
entered. 

The most recent solicimis opinion on rhc 
applidilityof the Andqui- 

I position that PQleonrologi- 
cd fesources are pmrected 
under the aa,  but advises 

I that federal agendes would 
be bmer protected under 
ocher aurhoriues such as 
the Federal Land Policy and 
Managenlent Act of 1976. 
The solicitor concluded 
that "until new regulations 
aredweloped, pdmntolog- 
id resources will continue 
to be regulated under the 
Anriquicies Act." 

In a wrnprefiensive legal review of this 
djscussion in 1994, Dorna Sakurai concluded, 
"Although it is obvious that a fossil would 
quai@ as an 'aitiqui~,' it is unclrar whether 
Congress intended co cover palcontologid 
o b j m  under this act." 

100 Years Of Protection 
Since the passage ofthc Antiquities Act, the 

Amerian public continues to experience and 
enjoy the important h i 1  heritage prescrvcd 
through this legislation. Millions of visitors 
have bem afforded the opportunity to walk 
among the giant fossil 1- ar Petrilied For- 
csr, to scan the wall of dinosaur bones in the 
quarry at Dinosaur National Monument, %d 
to be inspired by these *objects of antiquity" 
however they ax interpreted. A 


