
Date: November 22,2010 

To: DBOC SUPEIS 
c/o Superintendent Cicely Muldoon 
Point Reyes National Seashore 
1 Bear Valley Road 
Point Reyes Station, CA 94956 

Comments to be addressed in the EIS for the Lunny Oyster Farm lease extension: 

1. What is the need for an EIS? The Park is operating on the 1980 GMP that fully 
supports both ag and aquaculture. According to Former Superintendent 
Neubacher, until a new GMP is adopted the Park has a responsibility to uphold 
the provisions of the 1980 GMP. He recited this obligation on many occasions. 
Is even a site-specific review necessary given the Park's 1998 EA finding of no 
significant impact related to new facility for the Johnson Oyster farm. 

2. What is the rationale for spending public money on a seemingly unnecessary 
study? When is the overdue GMP coming out? 

3. Based on Voth's 10/17/10 submitted analysis, NPS failed to adhere to CEQ, DOl 
and NPS rules and regulations for the preparation and presentation of the EIS. 
Please clarify these rules and adjust process accordingly. 

4. The public should be made aware of the EIS contract cost with the EIS firm. Will 
this be made public? 

5. There is no need for a Special Use Permit (SUP) in light of the state's lease of the 
water bottom in Drake's Estero to 2029. Only the onshore facilities are to be 
considered. 

6. Include a consideration of the benefits of the marine research facilities stated in 
the 1998 Neubacher EA for an oyster visitor center. What were the impacts on 
wildlife listed in that document and are they different than those listed today in 
more current Park Studies? 

7. Remove the documents in the submitted Park bibliography that provide science 
that has been corrected but not withdrawn from the Park's list. Eg. Becker 2009. 

8. If an EIS is deemed necessary the scope of the EIS needs to be defined accurately. 
DBOS has a valid lease from the California Department of Fish and Game for 
growing oysters. It only needs a permit from NPS to use the land where its boats 
land and its sales room is located (not in a potential Wilderness Area). Why is this 
lease different than those of the ranchers in the Park? They are given leases 
without the expense of an EIS. The cabins in Yosemite are given lease extensions 
without costly EIS'. 

9. Although the oyster farm occupies less than 5% of the Estero's waters, it produces 
nearly half of California's oysters and 85% of Marin County's oysters. The oyster 
cannery is the last one remaining in California. California Public Resources Code 
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Section 826 declares it in the interest of the people of the State to encourage 
mariculture: " ... in order to augment food supplies, expand employment, promote 
economic activity, increase native fish stocks, enhance commercial and 
recreational fishing, and protect and better use the land and water resources of 
the state. " 

to. How does the elimination of the OBOC oyster operation conform to the States' 
Public Code? 

11. Please analyze the various impacts resulting from the elimination OBOC oyster 
growing enterprise: on the oyster growers in Tomales Bay; on OBOC workers, 
on park visitation losses and income; on the ranchers fronting on Drakes Estero; 
and on Point Reyes Station Community including the Hispanic community and 
the business incomes. The various psychological and fmancial impacts will be 
significant and should not be minimized nor ignored. 

12. Please analyze the impact of the loss of the Lunny staff presence on the Estero to 
the Park. Will the Park require a staffing increase? Will the Kayakers and Hikers 
have anyone monitoring their behavior such as harassing the harbor seals? What 
will this cost the Park? 

13. Please address the quality of maintenance the Park has provided for the OBOC 
buildings and if this is in accordance with their lease with the Park. 

14. The Oepartment of Fish and Game representing the State of California should 
have an active role and should actively participate in the EIS process? In what 
way will this occur? 

15. If the Park converts this land to a Wilderness category, land that has been farmed 
by Europeans for over a hundred years and by native Americans for perhaps many 
centuries, how will they define wilderness? No humans? No roads? no cattle? , no 
boats of any kind? No visitors? 

16. The whole acreage of the Point Reyes Peninsula is not large enough for a 
complete ecosystem with top predators etc. so how will the Park manage wildlife 
with species reproducing the absence of predators? Who will make the decisions 
in a wilderness that is not a true wilderness? When the elk were brought to Pierce 
Point, the Park personnel promised to keep them behind a fence but the 
population outgrew the designated area for the elk and some have now been 
trucked to farms where they eat grass that belongs to a rancher who pays rent. 
When the Park decided to get rid of exotic deer, it was expensive and 
controversial. The Lwmy operation and other ranching operations provide an 
opportunity for more consistent wildlife management by having a constant 
presence on the land. 

17. The benefit of the eel grass beds that have so vastly expanded under the Lunny 
operation should be examined. What is the ecological value to the Estero and 
specifically to marine organisms of these extensive eel grass beds? 



18. What is the value of the oysters to the Estero ecosystem in addition to clarifying 
the water column? Do their feces (accumulated detritus) provide food for a host 
of other organisms in the food chain that in turn provide food for crabs, fish, and 
birds? Do they serve as a replacement in the ecosystem food web for the now 
eliminated native oyster? What is their true value to the ecosystem? 

19. Will the NPS seal haul out maps be corrected before the EIS process begins? 

Phyllis M Faber  
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Julia Stalker 

 

RE: Public scoping comments for the evaluation of the potential issuance of a Special 
Use Permit for commercial oyster operations within Drakes Estero. 

Dear Superintendent Muldoon: 

I am a Wetland Biologist with the San Francisco Estuary Invasive Spartina Project 
and a Marin Audubon Board Member. I have several years of experience working in 
tidal marsh, native oyster and eelgrass research, restoration and education within 
the San Francisco Bay. I was also a volunteer with the Marine Mammal Center for 7 
years and conducted harbor seal disturbance studies at Drake's Estero as part of a 
SFSU course project in 1996. I have conducted field surveys within Drake's Estero 
several times with the Invasive Spartina Project and am quite familiar with this site. 
I am only representing myself with this letter. 

Because of my knowledge of and experience with oysters, eelgrass, harbor seals and 
Drake's Estero itself, I have been very interested in the situation that has arisen 
there and am grateful for the chance to participate in this EIS public scoping 
process. 

Please consider the following questions, comments and concerns in the analysis 
of the issues involving the proposed issuance of a Special Use Permit for commercial 
oyster operations within Drake's Estero. 

I believe that the purpose of this project should be to identify any existing or 
potential, direct, indirect or collective unnatural environmental impacts associated 
with the proposed continuation of operations by Drake's Bay Oyster Company, in an 
effort to make management decisions that best preserve and protect the potential 
wilderness area of Drake's Estero; and to ensure that any non-conforming uses do 
not cause impairment of the natural values of the wilderness that it is designated to 
become. 

I request that a "no action" alternative of not issuing a new Special Use Permit to 
DBOC be included in this EIS, and that if adopted, the wilderness status of Drake's 
Estero be designated as planned. 
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1. What threats and/or inhibitors do harbor seals face in Drake's Estero as a 
result of the oyster farming operations? 

The NPS has recommendations to park visitors for keeping a safe distance of 90 
meters from the harbor seals to avoid disturbance occurrences. 
Is this distance kept while oyster operations are being conducted? 

While it has been disputed as to whether or not the oyster operations disturb the 
harbor seals currently depending on the estero, is it not possible that more harbor 
seals would be utilizing the space there if the oyster operations were not present? 
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The regular use of motorized boats for the operations of OBOe pose the threat of oil 
and/or gasoline spills and contamination. Such a threat is very dangerous in an area 
that harbors such a major haul out and pupping ground for the seals and should not 
be permitted within the estero. 

2. Is the presence of the oyster shell substrate an invitation to other non
native (and potentially invasive) marine invertebrates should they find their 
way to Drake's Estero? 

In 2006-07, I managed the field operations of a project conducted by Save the Bay, 
San Jose State University and the Smithsonian Institute. This project was designed to 
better understand the preferred locations and substrate for the recruitment of the 
native oyster, Ostrea lurida. 
At five locations in the San Francisco Bay, ropes with non-native oyster shells at 
various depths, mesh bags filled with non native oyster shells and pvc plates 
attached to bricks were all hung from docks and monitored monthly. We did find 
native oysters to varying degrees at most locations and on all substrate types, but 
more prevalent in recruitment than the native oyster, were the numerous other 
fouling organisms, many of which were invasive (various tunicate, hydroid, sponge, 
bryozoan and snail species, to name a few). (See attached photos). 
The non-native oyster shells that were used as substrate for this project were the 
same shells that are used for cultivating oysters at OBOe. 

If any of these non-native invertebrates were to be introduced into Drake's Estero 
(via boats in Drake's Bay or the outer coast, kayaks in Drakes Estero or by any other 
means), the substrate of the non-native oyster shells, PVC poles or lines used by 
OBOe would be ideal recruitment sites for these organisms. If this recruitment were 
to occur, not only would it be detrimental to the oyster operations, it would be very 
difficult, if not impossible to remove these unwanted intruders and to reverse the 
effects that they could potentially have on the natural ecosystem within Drake's 
Estero. 



3. Is the cultivation of non-native oysters responsible for the seemingly over 
abundance of the green algae, Ulva, that is found in some areas of Drake's 
Estero? 
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Over the past two years, on two occasions I have observed excessive amounts of 
Ulva blooming (large mats of U. intestinalis and billowing sheets of Ulva spp.) at the 
mouths of Home and Barry's Bays within Drake's Estero. It is widely known that 
Ulva blooms can lead to eutrophication events, over-shadowing effects and potential 
eelgrass depletion (Hughes 2009; Zimmerman and Caffrey 2002). It has been 
suggested that an excess of nutrients generated by the cultivation of oysters can 
lead to unnatural blooms of Ulva (Zertuche-Gonzalez et al. 2009). 

Scientists have ruled out the possibility of a potential algal bloom within Drake's 
Estero based on conclusions made by Anima (1991), speculation (NRC 2009), or 
comparisons with other (East Coast) estuarine systems (NRC 2009). 

I am unaware of any recent studies on this subject within Drake's Estero. 

I understand that it is difficult to draw conclusions on these types of correlations 
with various factors involved (Ocean currents, upland runoff, flow patterns, natural 
and unnatural nutrient cycles, herbiVOry, etc.), but because this phenomenon is 
documented in other coastal lagoon/bay settings, the presence of the cultivated 
oysters could pose the potential threat of an increase in macroalgal abundance and 
eutrophication events and a decrease in eelgrass distribution and I think that these 
factors should be analyzed. 

4. Is OBOe permitted to cultivate other types of shellfish under their existing 
agreement with the Park Service; and if granted a new lease agreement, would 
they have any restrictions on what and where they cultivate within Drake's 
Estero? 

Other than the non-native oysters and Manila clams that DBOC are cultivating, 
I have read that they also have plans to produce purple-hinged rock scallops and 
may seek permission to produce Olympia oysters in the future (MMC 2010). 
Does/will their lease agreement limit DBOC to cultivate specific organisms or are 
they allowed to introduce other non-native and/or unnaturally occurring natives to 
the estero? 
If DBOC is permitted to introduce other marine species into Drake's Estero, are 
there (or will there be) any regulating guidelines to guarantee that these species 
don't propagate outside of the boundaries of DBOC's operations and that their 
presence does not interfere with the natural ecosystem of the estero? 

5. How much of Drake's Estero is OBOe potentially allowed to utilize for their 
operations? 
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6. Is OBoe currently utilizing the entire allowable amount of space with in the 
Special Use Area? 

7. Is there potential that OBOe could be permitted to use the Reservation of 
Use area now or at any time in the future? 

8. Is OBOe now conforming to the regulations of the permits that they are 
operating under? 

It has been quite confusing trying to understand what their regulations are and 
whether or not OBOe is or is not in compliance with the existing regulations of their 
operations. 
What would the consequences be to DBOC if they were to operate outside of their 
permitted regulations? 

9. Is the National Park Service willing to betray the trust of the public by 
allowing private commercial operations and development within an area that 
is designated to become wilderness? 

In 1969 500,000 people committed their names to a petition in support of urging 
the United States Government to provide the funding and management needed to 
protect the valuable natural resources of the Point Reyes National Seashore from 
commercial interests and development and to preserve and protect this natural 
setting for the native wildlife that depends on it and the countless people that have 
come to treasure it. 
In 1976 Congress enacted that Drake's Estero become wilderness at the expiration 
of the Special Use & Occupancy and associated Special Use Permit, which was 
intended to be in 2012. 
Despite the intense controversy that this issue has created within West Marin and to 
a lesser extent throughout the Bay Area, most people are unaware of the fact that 
the wilderness that was promised to them 35 years ago is at risk of being 
compromised by the same governmental department that they have trusted as the 
protector and steward of this gift. 

Millions of people have come to experience this national treasure and when 
surveyed by the Point Reyes National Seashore Association in 2006, regional 
residents overwhelmingly stated that it was important to have a National Park to 
protect wildlife (98% said it was very or somewhat important), to protect rare 
species (98%), to educate people about nature and history (97%), and to preserve 
native ecosystems (97%). A strong majority of all respondents said that it is 
important to have wilderness at PRNS, with 75% indicating that it is very important, 
and 17% indicating it is somewhat important. 

Is this trust in the National Park System by the public at risk of being diminished by 
allowing a private, commercial, non-conforming use in Drake's Estero? 



The underlying word governing many of the questions and comments being raised 
throughout this process is potential. 

Some claim that the presence of cultivated non-native oysters is potentially 
beneficial to the ecology of Drake's Estero, while others believe that this presence 
offers potential for negative impacts to the very same system. 

Although some sound science that relates directly to Drake's Estero exists, several 
ofthe claims are based on information from studies that were conducted in areas 
other than Drake's Estero, are dated or are based on educated speculation and are 
merely hypothetical. 

It may be very difficult or impossible to know for sure what impacts some of these 
factors will have on Drake's Estero. If negative or unnatural impacts are even 
potentially present, wouldn't removing them be consistent with supporting the 
maximum protection, restoration and preservation that is required of the National 
Park Service in managing the Point Reyes National Seashore? 
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The only way to know what the natural potential of Drake's Estero can be is to cease 
the oyster operations, remove the structures and let the potential wilderness area 
be allowed to realize it's true potential as wilderness, naturally. 

Thank you for this chance to ask my questions and to raise my concerns. 

Sincerely, ~ 

~ 
Julia Stalker 
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Various Invasive Fouling Invertebrates Found in San Francisco Bay (2006-07) 

Non-native oyster shells dominated 
by invasive tunicates. 

Invasive sponge on oyster shells 
in mesh bag. 

PVC plate with invasive 
tunicats & hydroids 

Invasive hydroids. 

Non native oyster shell 'string' invaded by 
colonial tunicates & sponge. 

Invasive tunicates on non-native oyster shells & line. Invasive tunicates on PVC plate. 
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November 21 , 2010 

Robert S. La Belle 

 

Re: Drakes Bay Oyster Company (DBOC) - Draft Environmental Impact Statement 
STRONG SUPPORT FOR RENEWABLE SPECIAL USE PERMIT 

Dear Superintendent Muldoon, 

As a native and lifelong resident of Marin County for 64 years, I strongly urge you to 
lead and support the issuance of a renewable Special Use Permit for Drakes Bay Oyster 
Company. Though non-environmental reasons for you to support DBOC's permit renewal are 
numerous and provide collectively sufficient justification (and run to West Marin's well-known 
and well-documented historical heritage, agricultural economic viability, sustainable family 
farming and ranching traditions, and community cohesion - all of which should be taken into 
deliberative consideration), my purpose in writing this comment letter is to direct your attention, 
if I may, to the foundational philosophy of environmentalism underlying the draft EIS. 

The Holy Grail of the environmental movement is for human beings to live harmoniously 
- if not symbiotically - in and with Nature, honoring, cherishing and nurturing the planet that 
sustains us all. By diligently and consciously working to protect and enhance environmental 
quality, supporting biodiversity and ecological health, and sustaining the rural community and 
rich heritages of West Marin, Drakes Bay Oyster Co. not only thrives in harmony with Drakes 
Estero, it simultaneously fulfills the stated aspirations and missions of many of our nation' s 
largest and most renown environmental organizations. With its minimal visual and operational 
footprint, Drakes Bay Oyster Co. firmly embraces and conscientiously practices the very 
principles of ecological harmony and sustainability espoused by Marin's most ardent 
conservationists. 

In considering Drakes Bay Oyster Co. permit renewal, The National Park Service at the 
Pt. Reyes National Seashore is presented with a unique and unprecedented opportunity to 
demonstrate nationally and locally precisely how we humans can continue to live - and work 
harmoniously with Nature. DBOC's aquaculture at Drakes Estero is literally a living laboratory, 
a successful demonstration of man-and-Nature in harmony. While local and global fisheries are 
in rapid decline, DBOC has become a world-class model of organic sustainability, providing 
valued diversity in our local food supply and an opportunity for on-going scientific 
environmental research. As the National Academy of Sciences' definitive study of the estuary 
affirms, oystering operations, after nearly a century of stewardship, do no harm to the waters or 
wildlife of Drakes Estero. 
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DBOC SUP EIS Supt. Cecily Muldoon - Strong Support for Renewable Special Use Permit 

By your supporting a renewable Drakes Bay Oyster Co. Special Use Permit, the National 
Park Service will elegantly balance a complex equation of environmental considerations, 
regulatory issues, multiple uses, and diverse constituencies. Sound environmental stewardship 
will be maintained, public access to and enjoyment of a rare estuary system will be preserved, 
enabling legislative intent will be honored, and a family business with deep Marin roots will 
continue to thrive harmoniously in Nature while providing employment, educational family 
outings, and treasured product to the greater Marin and Bay Area communities. 

Thank you for considering my comments and, hopefully, courageously supporting a 
renewable Special Use Permit for Drakes Bay Oyster Co. 

Sincerely, 

;/$#& 
Robert S. La Belle 
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Drakes Bay Oyster Company 
17171 Sir Francis Drake Boulevard 

Inverness, CA 94937 
(415) 669-1149 

 
November 24, 2010 
 
DBOC SUP EIS 
c/o Superintendent Cicely Muldoon 
Point Reyes National Seashore 
1 Bear Valley Road 
Point Reyes Station, CA  94956 
 

Re: Drakes Bay Oyster Company Comments on National Park Service Scoping Letter 
for Special Use Permit Environmental Impact Statement 

Dear Superintendent Muldoon: 

Drakes Bay Oyster Company (“DBOC” or “the farm”) appreciates the opportunity to comment 
on the October 8, 2010, National Park Service (“NPS” or “Service”) scoping letter during 
environmental review by the NPS of DBOC’s request for issuance of a Special Use Permit to 
enable DBOC to continue to use the land and facilities within the Point Reyes National Seashore 
(“PRNS” or the “Seashore”) subject to the 1972 Reservation of Use and Occupancy ( “RUO”). 
 
I. INTRODUCTION 

 The Drakes Bay Oyster Company houses the only remaining oyster cannery still in 
operation in the State of California.  It is located within what is now the Point Reyes National 
Seashore, located thirty miles northwest of San Francisco, where oyster farming has taken place 
for nearly a century.  The farm’s onshore facilities subject to the RUO are located on about 2.5 
acres of land adjoining Drakes Estero, in which oysters are cultivated. The farm is currently 
operating under a 2008 Special Use Permit (“2008 SUP”) that consolidates previous SUPs issued 
by NPS for the purpose of supplying water for the oyster farm and using and maintaining the 
sewage pipeline and leachfield associated with the RUO itself (hereinafter, the “RUO and 
associated permits”).  For the first time, the 2008 SUP attempted to exert authority over DBOC’s 
operations in the waters of Drakes Estero.  However, the oyster farm cultivates shellfish in 
Drakes Estero pursuant to two leases from the California Department of Fish and Game (CDFG).  
 
 As explained in the July 6, 2010 letter requesting the SUP, the CDFG has been leasing 
the bottomlands in Drakes Estero for shellfish cultivation since the early 1930’s.  As required by 
the California Constitution, the California Legislature retained fishing rights in the tidelands, as 
well as mineral rights, when it otherwise transferred ownership of the tidelands to the United 
States in 1965.  The State’s right to issue leases for shellfish cultivation in these waters is a 
property right long managed through leases authorized by the State Legislature and the 
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California Fish and Game Commission.  In 2004, DBOC’s two leases were renewed for 25 years, 
through 2029.  Therefore, DBOC is not seeking a permit from the NPS to cultivate oysters in 
Drakes Estero.  Instead, DBOC is seeking a SUP consistent with the terms found in Article 11 of 
the RUO, which states: “Upon expiration of the reserved term, a special use permit may be 
issued for the continued occupancy of the property for the herein described purposes, provided 
however, that such permit will run concurrently with and will terminate upon the expiration of 
the state water bottom allotments assigned to the vendor.  Any permit for continued use will be 
issued in accordance with National Park Service regulations in effect at the time the reservation 
expires.” 
 
 The oyster farm provides a number of important environmental and economic benefits to 
the area.1  DBOC goes to great lengths to use environmentally-friendly and sustainable culturing 
and harvesting techniques.  For example, DBOC is the only oyster farm in California that 
produces and hatches most of its own seed on-site, which reduces the risk of introducing diseases 
or invasive species.  DBOC also uses an off-bottom hanging oyster culture method that is 
environmentally-sustainable yet labor-intensive and, as a result, employed by less than 5% of 
U.S. oyster farmers.  In addition to processing all its products on-site, DBOC also markets 100% 
of its products to Marin County and the San Francisco Bay Area in order to reduce its carbon 
footprint.  As discussed below, in addition to the sustainable work we perform, the oysters we 
grow also play a critical role in the ecosystem. Together, the humans and bivalves of DBOC are 
working towards a sustainable way to protect and conserve Drakes Estero for future generations. 
 
 DBOC is also passionate about public education on issues related to conservation, the 
environment and the history of shellfish in the area.  We provide almost daily tours at no cost to 
the public consistent with the RUO and SUP issued by the NPS.  As the State’s last operating 
oyster cannery and the region’s only oyster seed-setting hatchery, DBOC has become an 
important educational resource.  We open our farm to educational institutions of all levels, from 
pre-school through graduate school.  The farm also supports scientific research to learn more 
about native oysters, estuarine biodiversity, and human health protection.  The public has 
recognized our oyster farm’s unique value, making it a beloved and popular visitor destination.   
 
 DBOC will participate in this NEPA process for the issuance of the new SUP, for the use 
of the onshore facilities as described in the RUO that the SUP replaces, and commends NPS’ 
plan and commitment to complete the EIS in the timeframe identified in the Notice of Intent.  
Adhering to this timeline will be critical to ensure that the Service complies with Public Law 
111-88, Section 124.  DBOC is committed to working with the Service and the public during the 
EIS process.  To that end, DBOC offers the following comments as part of the scoping process.  
 

                                                 
1  NPS recognizes the general benefits of shellfish aquaculture: “The aquaculture industry is 

important to coastal communities and nearby national parks.  It creates employment and business 
opportunities at the same time maintaining healthy and productive marine populations, species 
and ecosystems.”  NPS, “A Growing Relationship: Parks and Aquaculture” webinar (Mar. 30, 
2010). 
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II. THE PURPOSE, NEED, AND OBJECTIVES SHOULD BE MODIFIED. 

  Drakes Bay Oyster Company currently holds a Reservation of Use and Occupancy and 
associated permits, all of which will expire on November 30, 2012.  Pursuant to Section 124 of 
Public Law 111-88,2 Congress authorized the Secretary of the Interior to issue a special use 
permit for a period of ten years to DBOC to continue its existing shellfish operations at the 
Seashore.3  On July 6, 2010, DBOC requested the issuance of a new SUP upon expiration of the 
existing permit.  Attachment A, Letter from Karl S. Lytz, on behalf of Drakes Bay Oyster 
Company, to the Honorable Ken Salazar (July 6, 2010) (hereinafter “DBOC Application”); 
Attachment B, Proposed Project Description for DBOC Special Use Permit. 
 
 There are significant deficiencies in the NPS’ Purpose, Need, and Project Objectives for 
the project. Without a clear and complete statement, NPS resources will be committed in 
violation of the Council on Environmental Quality (“CEQ”) NEPA Regulations.  See 40 C.F.R. § 
1502.2(f) (“Agencies shall not commit resources prejudicing selection of alternatives before 
making a final decision.”).  DBOC respectfully asserts that the Purpose, Need, and Project 
Objectives for the EIS should be defined more clearly and completely than they have been in the 
Service’s October 8, 2010, Scoping Letter.   
 
 The NPS’ Purpose and Need statement is as follows: 

 

                                                 
2  “Prior to the expiration on November 30, 2012 of the Drakes Bay Oyster Company’s Reservation 

of Use and Occupancy and associated special use permit (‘‘existing authorization’’) within 
Drake’s Estero at Point Reyes National Seashore, notwithstanding any other provision of law, the 
Secretary of the Interior is authorized to issue a special use permit with the same terms and 
conditions as the existing authorization, except as provided herein, for a period of 10 years from 
November 30, 2012: Provided, That such extended authorization is subject to annual payments to 
the United States based on the fair market value of the use of the Federal property for the duration 
of such renewal. The Secretary shall take into consideration recommendations of the National 
Academy of Sciences Report pertaining to shellfish mariculture in Point Reyes National Seashore 
before modifying any terms and conditions of the extended authorization. Nothing in this section 
shall be construed to have any application to any location other than Point Reyes National 
Seashore; nor shall anything in this section be cited as precedent for management of any potential 
wilderness outside the Seashore.”  Department of Interior, Environment, and Related Agencies 
Appropriations Act, 2010, Pub. L. No. 111-88 § 124 (2009).  

3  Contrary to the Public Scoping Meeting Handout, which states “[b]efore [Section 124 of Public 
Law 111-88]…NPS did not have the authority to extend the permit beyond 2012,” it should be 
recognized that NPS can also issue a special use permit to DBOC for continued operations after 
the 2012 expiration date pursuant to other authorities.  NPS specifically contemplated allowing 
the oyster farm to continue operating beyond the 40-year term of the RUO, which provides that 
upon its expiration, NPS may subsequently issue a special use permit.  See Johnson Oyster 
Company Grant Deed to the United States, Exh. C § 11 (Nov. 9, 1972).  Furthermore, NPS 
management  of commercial operations is consistent with the Service’s broader policies.  NPS 
Director’s Order #53 also provides the Service the discretion to issue a special use permit upon 
the expiration of the existing Reservation of Use and Occupancy.  NPS, Director’s Order #53, 
Special Park Uses (2000).   
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Pursuant to Section 124 of Public Law 111-88, the Secretary of the 
Interior has the discretionary authority to issue a Special Use 
Permit for a period of 10 years to Drakes Bay Oyster Company 
(DBOC) for commercial harvesting and processing of shellfish at 
Point Reyes National Seashore. The existing Reservation of Use 
and Occupancy and associated Special Use Permit held by DBOC 
expire on November 30, 2012. DBOC has submitted a request for 
the issuance of a new permit upon expiration of the existing 
permit. 

On behalf of the Secretary, the NPS will use the NEPA process to 
engage the public and evaluate the effects of continuing the 
commercial operation within the national park. The results of the 
NEPA process will be used to inform the decision of whether a 
new Special Use Permit should be issued to DBOC for a period of 
10 years. 

 
NPS, Scoping Letter at 1 (Oct. 8, 2010).  In addition, the Project Objectives statement is as 
follows: 
 

• Manage natural and cultural resources to support their 
maximum protection, restoration, and preservation. 

• Manage wilderness and potential wilderness areas to preserve 
the character and qualities for which they were designated. 

• Engage a broad spectrum of the public and relevant agencies in 
the NEPA process. 

 
This statement of the Purpose, Need, and Project Objectives for the project fails to even 
minimally describe the oyster farm, as required by NEPA and NPS policy.   Further, on the NPS 
scoping meeting informational posters and in NPS materials distributed, the word “wilderness” 
showed up twenty-one times, yet there was no description whatsoever of the farm. 
 
 When performing NEPA analysis, the Purpose should state the “goals and objectives that 
NPS intends to fulfill by taking action.”  NPS, Director’s Order #12, Conservation Planning, 
Environmental Impact Analysis, and Decision-making, at 16 (2001) (hereinafter “NPS DO 
#12”).  These goals and objectives can come from specific legislation, such as Section 124 of 
Public Law 111-88, the management objectives of a General Management Plan (“GMP”), and 
NPS guidelines for a particular management zone. See id.  The Need is a “discussion of project 
‘background.’”  Id.  The EIS should be guided by these NPS policies and define the Purpose, 
Need, and Project Objectives more clearly by taking the following into consideration.   
 

Additionally, as part of the Purpose and Need, NPS must also consider the project 
applicant DBOC’s needs and goals, in addition to the Service’s.  See Citizens Against 
Burlington, Inc. v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991) (“When an agency is asked to 
sanction a specific plan, see 40 C.F.R. § 1508.18(b)(4), the agency should take into account the 
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needs and goals of the parties involved in the application.”) (emphasis added).  Accordingly, the 
statement of the Purpose, Need, and Objectives in the EIS should also reflect DBOC’s objectives 
of operating an environmentally-friendly and sustainable oyster farm for a renewable ten-year 
period under a Service-issued SUP.  
 
 DBOC agrees with the Service that the Purpose and Need for the EIS is to consider 
DBOC’s request to NPS for the issuance of a new SUP for its land operations upon expiration of 
the existing NPS authorizations, pursuant either to the renewal provision in the RUO or Section 
124 of Public Law 111-88, but believes it should clarify that DBOC needs no other 
authorizations from the NPS besides a SUP to extend DBOC’s use and occupancy of the land 
and buildings which are the subject of the RUO and associated permits in order to continue its 
land operations past 2012.   
 
 DBOC already has the appropriate and necessary approvals from the California 
Department of Fish and Game (“CDFG”) for its operations in the waters of Drakes Estero.  
CDFG has historically leased water bottoms in Drakes Estero for oyster cultivation since at least 
the 1930s.  When the State transferred title of the submerged lands to the federal government in 
1965, the State retained the right to fish, and thus its jurisdiction to regulate mariculture 
operations.  As such, CDFG continued to lease water bottoms in Drakes Estero for oyster 
cultivation as it always had and still does.4  Exercising the State’s reserved fishing rights, in 
2004, CDFG renewed the oyster farm’s water bottom leases in Drakes Estero through 2029.  
Accordingly, the oyster farm already has the authorizations needed to continue its operations in 
the water past 2012.  DBOC will also seek approvals from other federal and state agencies and 
requests that the Service invite the agency noted in Section VI as a cooperating agency that 
meets both tests of “…jurisdiction by law and special expertise.”  A Citizen’s Guide to the 
NEPA: Having Your Voice Heard.  All DBOC requires from NPS, however, is the SUP for its 
land operations for the purposes authorized by the existing RUO: “processing and selling 
wholesale and retail oysters, seafood and complimentary food items, the interpretation of oyster 
cultivation for the visiting public, and residential purposes reasonably incidental thereto.”  
Johnson Oyster Company Grant Deed to the United States, Exh. C. at 1 (Nov. 9, 1972).  The 
current SUP authorizes DBOC to use the land for the same purposes.5   
 
 As stated above, the Purpose and Need should also be based on the management 
objectives stated in the 1980 PRNS General Management Plan.  General Management Plans 
                                                 
4  The State’s jurisdiction over DBOC’s operations in Drakes Estero remains unaffected by the May 

15, 2007, letter from CDFG to PRNS purporting to confirm that the Seashore has “primary 
management authority.”  

5  The current SUP also consolidates previous SUPs issued by NPS that authorize the additional 
purposes of supplying water for the oyster farm, and using and maintaining the sewage pipeline 
and leachfield.  Additionally, the current SUP attempted for the first time to exert authority over 
DBOC’s operations in the waters of Drakes Estero, which CDFG had always controlled and still 
does through the two leases that have been renewed through 2029.  As discussed above, because 
CDFG has jurisdiction over DBOC’s operations in the waters of Drakes Estero and already 
authorized the continued operations past 2012, the SUP issued by NPS will only cover DBOC’s 
land operations. 
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inform site-specific projects because the decision to designate a certain area for a specific use has 
already been made in the GMP.  NPS DO #12 at 85, 86, 88.  Here—as it was in the 1998 
Environmental Assessment NPS conducted for certain improvements to the oyster farm when it 
was operated by Johnson Oyster Company—the operative document is the 1980 PRNS GMP.  
The Purpose and Need should include the GMP’s statements about the Seashore’s management 
objectives for the oyster farm, including: i) “to manage seashore activities in the…estuarine areas 
in a manner compatible with resource carrying capacity;” ii) “to monitor and improve 
maricultural operations, in particular the oyster farm operation in Drakes Estero, in cooperation 
with the California Department of Fish and Game;” iii) “to monitor and support productive land 
uses and activities which are consistent with historical patterns;” and iv) “to ensure 
that…mariculture activities are consistent with the historical evolution of land and water use at 
Point Reyes.”  1980 GMP at 2-3. 
 
 In defining the Purpose and Need, and in describing the Objectives of this EIS, DBOC 
believes it is imperative to present the full context of the oyster farm’s operations.  From an 
historical perspective, the EIS should provide sufficient information about the tradition of 
shellfish harvesting and the role that the oyster farm has played in Drakes Estero and, more 
recently, within the PRNS.  From a management perspective, the EIS should discuss 
Congressional recognition of the oyster farm’s history and multiple educational, scientific and 
historical benefits, as well as Congressional support of the oyster farm’s continuation within the 
Seashore, from the creation of the Seashore up to present day with the passage of Public Law 
111-88.   
 
 The EIS should similarly address the Service’s own long history of supporting the oyster 
farm;6 describe how the 1980 PRNS GMP supports the project; and disclose the Service’s prior 
1998 NEPA analysis conducted for the oyster farm, when it was operated by Johnson Oyster 
Company, including the Finding of No Significant Impact (“FONSI”) under NEPA.  For 
example, the 1980 GMP specifically highlighted the oyster farm, as well as the surrounding 
ranches, a visitor center, a hostel, and a horse outfitter, as “major features of the National 
Seashore.”  1980 GMP at 7-8.  It should also be disclosed within the EIS that there are currently 
numerous commercial operations and working cattle and dairy ranches within PRNS.  
Furthermore, the ranches all previously operated under RUOs like the one under which DBOC is 
currently operating, and since the expiration of these RUOs, the ranches now continue operating 
pursuant to SUPs like the one requested by DBOC.   
 
 Importantly, NPS should acknowledge the explicit Congressional mandate per Section 
124 of Public Law 111-88 directing the Service to issue a SUP “notwithstanding any other 
provision of law.”  This plain language directs the Service not to consider other laws that conflict 
with its consideration of DBOC’s SUP application, including wilderness laws and coastal 
management laws.7  Nevertheless, because NPS emphasized wilderness issues during scoping, 
DBOC believes that it is important that the EIS contain a thorough analysis of the 1976 
designation of Drakes Estero as a potential wilderness area and the Service’s obligation to 
                                                 
6  See infra at n.10. 
7  See infra at Sections IV and VI. 
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manage wilderness and potential wilderness areas.  As discussed in Section IV, however, the EIS 
should explain that these obligations do not mean that NPS is prohibited from issuing the SUP 
for the continued operations of the farm past 2012.  The fact that the oyster farm was to stay was 
clearly restated, just four years after the Wilderness Act, in the 1980 PRNS GMP.    
 
 Section 124 of Public Law 111-88 also requires NPS to consider the National Academy 
of Sciences report, “Shellfish Mariculture in Drakes Estero, Point Reyes National Seashore, 
California” (2009) (hereinafter “2009 NAS Report”).  This report, which is discussed in more 
detail in Section V below, analyzed the ecological effects of DBOC on Drakes Estero.  
Ultimately, the report concluded that “there is a lack of strong scientific evidence that shellfish 
farming has major adverse ecological effects on Drakes Estero.”  Id. at 6.  With respect to the 
scope and objectives of the EIS, it is imperative that the EIS address all potential impacts, both 
beneficial and adverse, of DBOC activities on NPS-managed lands. 
 
III. THE APPROPRIATE ENVIRONMENTAL BASELINE IS THE FARM’S 

EXISTING OPERATIONS. 

 NPS has indicated that it plans to use the No Action Alternative as the environmental 
baseline against which the project will be evaluated.  Under this scenario, NPS’ baseline would 
assume that the oyster farm’s operations have ceased in Drakes Estero, based on the hypothetical 
scenario that NPS will not issue a SUP for post-2012 operations.8  Although the No Action 
Alternative typically serves as the germane environmental baseline for a proposed project against 
which to evaluate environmental impacts of various alternatives, here it would be inappropriate 
and impractical for NPS to use a hypothetical projected baseline based on the oyster farm’s 
possible future termination.9  Instead, NEPA requires that NPS use the existing farm’s operations 
as the environmental baseline. 
 
 The essential distinction between a No Action Alternative and the environmental baseline 
when the project already exists was recognized by the Ninth Circuit in American Rivers v. 
Federal Energy Regulatory Commission, 201 F.3d 1186 (9th Cir. 1999).  There, an 
environmental group challenged FERC’s use of the existing conditions of a project that had 
existed for 50 years as the baseline for the environmental impact analysis.  The group argued that 
the appropriate baseline should instead be the environment as if the existing project had never 
                                                 
8  Of note, NPS historically believed that “there is no foreseeable termination of the oyster farm.  

NPS, Final Environmental Statement FES 74-18, Proposed Wilderness: Point Reyes National 
Seashore, California, at 56 (Apr. 23, 1974).  Similarly, in the Environmental Assessment prepared 
for the Johnson Oyster Company’s proposed improvements, NPS considered but rejected the 
alternative of removing the oyster farm, noting that “[t]he existing GMP (NPS 1980) calls for the 
continuation of an oyster operation within the park.”  NPS, Environmental Assessment / Initial 
Study Joint Document, Johnson Oyster Company, Point Reyes National Seashore, Marin County, 
California, at 7 (May 1998).  The 1980 General Management Plan is still currently in effect. 

9  Not only would a hypothetical projected baseline be inappropriate and impractical here, but it 
may violate Section 1506.1(a)(2) of the CEQ NEPA Regulations: “Until an agency issues a 
record of decision . . . no action concerning the proposal shall be taken which would . . . limit the 
choice of reasonable alternatives.”  40 C.F.R. § 1506.1(a)(2). 
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been built.  Id. at 1195.  The court described such a baseline as “a theoretical reconstruction of 
what the McKenzie River basin would be like today had the Leaburg and Walterville projects not 
been in place for the greater part of this century.”  Id.  The Ninth Circuit rejected this “theoretical 
reconstruction,” however, and concluded that the existing conditions were in fact the proper 
environmental baseline.  Id. at 1199.  In so holding, the court stated, “It defies common sense 
and notions of pragmatism to require the Commission or license applicants to gather information 
to recreate a 50-year-old environmental base upon which to make present day development 
decisions.”  Id. at 1197 (internal quotation marks omitted). 
 
 Here, as in American Rivers, NPS must use the existing conditions—not the No Action 
Alternative—as the environmental baseline.  Like American Rivers, in which the project had 
existed for “the greater part of a century,” an oyster farm has existed at Drakes Estero for nearly 
a century.  And analogous to American Rivers, in which it was inappropriate to attempt to 
recreate a decades-old environmental baseline, here it would be inappropriate to project a 
hypothetical baseline of an unknown future without the oyster farm in order to make a present-
day decision.  See id. at 1197.  The baseline serves as a practical requirement to identify 
environmental consequences of a proposed action.  Id. at 1195 n.15.   The appropriate 
environmental baseline should therefore consist of the current conditions at Drakes Estero—not 
some imagined pristine state that does not currently exist, and has not existed for nearly 100 
years.   
 
 In fact, NPS has previously recognized and applied the proper environmental baseline in 
prior NEPA review.  In 1998, NPS conducted an Environmental Assessment for Johnson Oyster 
Company (“JOC”), the predecessor to DBOC.  NPS, Environmental Assessment / Initial Study 
Joint Document, Johnson Oyster Company, Point Reyes National Seashore, Marin County, 
California, at 7 (May 1998) (hereinafter “1998 EA”).  As explained in the 1998 EA’s detailed 
purpose and need section, because JOC’s current operations at that time had various health and 
safety code issues, the proposed project of rehabilitating existing buildings and constructing a 
new facility was intended to bring JOC into compliance with these regulations.  Id. at 3.  Without 
the proposed improvements, NPS and other agencies would have been forced to issue cease and 
desist orders to JOC and eventually shut the farm down.  See id.   Instead, under the same current 
GMP and with the same Wilderness designation, NPS chose to collaborate and support the on-
going oyster operations including the construction of permanent buildings to promote long-term 
processing and interpretation.  
 
 Despite the possibility of shutting down JOC, the Service did not use this scenario to 
create a hypothetical environmental baseline without the oyster farm.  Instead, NPS properly 
used JOC’s current operations as the environmental baseline against which to compare the 
alternatives.  The No Action Alternative was to allow JOC to continue operating in violation of 
health and safety codes.  Id. at 6, 11.  As such, the already existing impacts would continue so 
that there would be “no new impacts”, id. at 11-12, except that “negative economic effects would 
occur because JOC would eventually be closed due to noncompliance with federal, state, and 
local codes and regulations,” id. at 13.  Similarly, the impacts of Alternative B (the proposed 
project and preferred alternative) and Alternative C (a variation of the proposed building 
improvements) were compared against the current environmental baseline of JOC’s existing 
noncompliance.  For example, regarding impacts on human health and safety from both 
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Alternatives B and C, the 1998 EA concluded, “Code compliance upgrades will have a positive 
effect on human health and safety.  Once the buildings and septic system meet current codes, 
they will no longer be a health and safety risk to park visitors and JOC staff.  In addition, once 
hazardous material is properly stored and disposed of, potential impacts to visitors and JOC staff 
will be minimal and not significant.”  Id. at 18, 23.   
 
 Given that the appropriate environmental baseline for this proposed project should be the 
existing conditions at Drakes Estero, the EIS must consider both the beneficial and adverse 
impacts of the oyster farm’s continued operation compared to the present impacts.  Additionally, 
to the extent that NPS considers the possible future termination of the oyster farm in its No 
Action Alternative, the EIS must also address both the beneficial and adverse impacts to the 
Drakes Estero environment and ecology related to the removal of the farm.  
 
IV. THE DESIGNATION OF DRAKES ESTERO AS POTENTIAL WILDERNESS 

DOES NOT PRECLUDE THE ISSUANCE OF A SUP TO DBOC. 

 As discussed above in Section II, Congress directed the Service to issue the SUP for 
DBOC’s continued operations “notwithstanding any other provision of law,” including, among 
other things, wilderness laws.10  NPS has emphasized wilderness issues during scoping to the 
exclusion of virtually every other issue. The EIS should disclose clearly that the potential 
wilderness designation of Drakes Estero does not prohibit the issuance of the SUP subsequent to 
2012.  Issuance of the SUP would not diminish or otherwise affect the existing potential 
wilderness designation for Drakes Estero or NPS’ current management of the potential 
wilderness area.  Not only would the potential wilderness designation remain intact, but there is 
no mandated timeframe for conversion of potential wilderness areas to wilderness.  
 
 The oyster farm has existed since at least the 1930s, before the Point Reyes National 
Seashore was created in 1962 and before the PRNS Wilderness Act was passed in 1976.  When 
PRNS was created in 1962 from individual landowners’ and farmers’ properties, Congress 
envisioned a higher level of recreational use by the public of the Seashore, and provided that the 
preexisting ranches and oyster farm should continue operating.  The legislative history of the 
PRNS Enabling Legislation shows the specific Congressional intent for the oyster operation to 
continue after the establishment of the Seashore.  See Attachment A, DBOC Application. 
 
 Pursuant to the 1976 PRNS Wilderness Act, Congress designated certain wilderness areas 
and potential wilderness areas within PRNS.  Drakes Estero was designated as “potential 
wilderness” due to the long-standing existence of the oyster farm,11 as well as the State’s 

                                                 

 

10  See Wilderness Act, 16 U.S.C. § 1131 et seq. (Sept. 3, 1964); Point Reyes National Seashore 
Wilderness Act, Public Law 94-544, 90 Stat. 2515 (1976); An Act To Designate Certain Lands 
Within Units of the National Park System as Wilderness, Public Law 94-567, 90 Stat. 2692 
(1976); An Act to Designate Wilderness in the Point Reyes National Seashore in California as the 
Phillip Burton Wilderness, Public Law 99-68, 99 Stat. 166 (1985). 

11  For example, California Representative John Burton explained that the legislation “is intended to 
preserve the present diverse uses of the Seashore, but to protect the area from possible future, 
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retained rights over this area.12  Notably, wilderness laws do not prohibit all commercial 
operations in wilderness areas.  In fact, NPS policies require the Service to manage the potential 
wilderness as wilderness to the extent allowed by the existing nonconforming conditions, such
the oyster farm.  NPS Management Policies, § 6.3.1 (2006) (emphasis added).  As discussed
above in Section II, NPS continued to support the oyster farm’s operations after this designati
For example, one objective of the operative 1980 GMP is the monitoring and improvement of 
oyster farm.  And in 1998, NPS conducted an environmental assessment for improving the oyster 
farm that resulted in a FONSI under NEPA. 

 as 
 

on.  
the 

                                                                                                                                                            

 
 The issuance of a SUP for continued operations past 2012 would not change NPS’ 
historical management of Drakes Estero or the oyster farm, or prevent a future conversion from 
potential wilderness to wilderness.  Congress has not prescribed a timetable for elimination of 
the oyster farm as a non-conforming use, nor for the conversion of Drakes Estero from potential 
wilderness to wilderness.  It is not unusual for non-conforming uses in wilderness areas to be 
authorized.  See Attachment A, DBOC Application.  The EIS should clearly provide this 
background, and the Service should consider the oyster farm’s nearly century-long operations in 
Drakes Estero, which was designated as potential wilderness only a few decades ago.  The EIS 
should also clarify that Public Law 111-88 specifically stipulates that any decision as related to 
DBOC will not set a precedent for management of potential wilderness areas outside PRNS. 
 
V. IMPACT TOPICS THAT SHOULD BE ADDRESSED BY THE EIS. 

 It is crucial that the EIS provide an objective, fair, and thorough analysis of the positive 
effects of the oyster farm on the environment, including the many environmental, ecological, 
economic, cultural, educational, scientific, and human health and safety benefits that it provides.  
The EIS should also consider how the termination of the oyster farm would result in the loss of 
these critical benefits.   
 
 Importantly, the CEQ NEPA Regulations direct that “environmental impact statements 
shall serve as the means of assessing the environmental impact of proposed agency actions, 
rather than justifying decisions already made.”  40 C.F.R. § 1502.2(g).    We have repeatedly 
expressed our concerns about the Service’s recent history relating to assessing the oyster farm’s 
impacts on the environment.  For example, various authorities, such as the Department of 
Interior’s Inspector General and the National Academy of Sciences, have criticized the science 

 
incompatible development.”  Wilderness Additions—National Park System: Hearings Before The 
Subcommittee On Parks and Recreation of the Committee on Interior and Insular Affairs, 94th 
Cong. 2 (February 5, 19 and March 2, 1976), pg. 272.  The oyster farm was one of the preexisting 
diverse uses meant to be preserved: “There are two areas proposed for wilderness which may be 
included as wilderness with ‘prior, non-conforming use’ provisions.  One is Drakes Estero where 
there is a commercial oyster farm.”  Id. at 273. 

12  Just four years after Congress’ wilderness and potential wilderness designations in PRNS, the 
1980 GMP affirmed that “the designated potential wilderness [in the Seashore] consists of most 
of the quarter-mile offshore strip and other wetlands over which the state of California has 
retained some rights….”  1980 GMP at 9.    
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and data that NPS has relied on and/or collected.  We have tried to work with the Service to 
clarify these points.13   
 
 More recently, NPS assigned certain PRNS staff to the NEPA team for this EIS, despite 
their public statements that the oyster farm adversely impacts the environment and should be 
terminated.14  These staffing choices contradict NPS’ stated intent to ensure that NPS staff 
assigned to the EIS not have a pre-existing bias against the farm.  We attempted to discuss this 
with the Service, as well.  We believe all of this should be disclosed and addressed so that the 
EIS does not appear to justify decisions that the Service has already made, and thus avoid 
violating 40 C.F.R. § 1502.2(g). 
 
 In an attempt to balance the EIS process, we offer the following comments on impact 
topics, which must be “accurate.”  NPS DO #12 at 54.  This is so vital that NPS Policies state, 
“Although alternatives are important, they are useless unless you clearly and correctly assess 
their impacts in an EIS . . . . if the data are wrong or mislead the reader, it wastes the reader’s 
time and the park’s money.”  Id.  We value the public’s resources, and want to ensure they are 
used properly. 
 

A. Environmental and Ecological Benefits 

 It is vital that the EIS analyze the ecological role of oysters in the ecosystem.  According 
to the National Academy of Sciences, oysters are known as “foundation species” because of the 
critical role they play in the ecosystem.  2009 NAS Report at 21.  As recognized by the 2009 
NAS Report, oysters are filter feeders that clarify and improve water quality so that the water is 
cleaned of excess nutrients, sediments and phytoplankton.  Id. at 68.  As a result, more sunlight 
penetrates the water, enhancing sub-aquatic vegetation growth.  In fact, eelgrass in Drakes Estero 
doubled between 1991-2007, during a period of time when there was uninterrupted oyster 
farming and harvest levels were at their highest.  Id.  Since the functional elimination of native 
oysters in Drakes Estero, the oysters grown by DBOC and its predecessors have likely replaced 
the ecological role that native oysters once played.  Id.  The NAS Report emphasized the 
significance of this benefit, and concluded that DBOC’s oysters are helping to “restor[e] an 
historic baseline ecosystem” by acting as a proxy for the native oysters that once existed.  Id. at 
22. 
 
 To this end, we believe that the EIS must analyze the beneficial and adverse impacts of 
the ecological role of oysters in its evaluation of the Proposed Action, No Action Alternative, 
                                                 
13  For example, we sent a letter dated May 11, 2009, to then-Regional Director Jon Jarvis about this, 

but never received a response. 
14  We have specifically expressed our concerns to the Service about Natalie Gates, PRNS Staff 

Biologist and the Service’s designated Point of Contact in this EIS process.  For instance, in a 
television news report, Ms. Gates made specific statements about the farm’s alleged adverse 
impacts to various species, and concluded that the Service’s research demonstrates that DBOC 
should be terminated.  See ABC-KGO, “Local Oyster Cannery May Need New Home” (May 21, 
2007), available at http://abclocal.go.com/kgo/story?section=news/assignment_7&id=5326358 
(last visited November 16, 2010).   
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and any other Alternatives considered or rejected.  The EIS should analyze the environmental 
and ecological impacts of the presence of oysters from Drakes Estero, including: 

• Oysters are the keystone species in the estero ecosystem, and the EIS should consider the 
role that DBOC’s oysters play.  In addition, the EIS must study the resultant impact of the 
removal of the oyster farm on water quality in the Estero due to runoff from the ranchers 
and ranchlands in the Pastoral Zone surrounding Drakes Estero.  The No Action 
Alternative and other Alternatives should evaluate the adverse impacts associated with 
the removal of the oysters, including the long-term loss of ecosystem services they 
provide. 

• The oysters and related equipment currently provide complex, three-dimensional habitat 
for special status species of fish, birds, and others, and the EIS should consider the 
benefits of this habitat.  There are limited alternative habitats for many of these species, 
and some of these alternative habitats lack the three-dimensional structure provided by 
DBOC’s aquaculture apparatus.  Rockfish, sharks, perch and other species benefit from 
the structures provided by the oysters and associated aquaculture apparatus, which they 
use as refuge, rearing and spawning habitat. Several species of surfperch (the population 
of which has recently declined in California) benefit from the habitat complexity of the 
racks.  Rockfish are another species of declining fish that benefit from the habitat.  For 
example, rockfish are generally structure-oriented in their habitat preferences, and some 
species use the lagoon as a nursery area and aggregate near the racks.  Birds also use the 
shellfish racks and other shellfish gear as habitat.  There is substantial evidence that 
shellfish, whether cultured or wild, form an important source of food for a wide variety of 
marine shorebirds. The role of shellfish aquaculture as a disturbance factor to birds must 
be placed in context with the recognized ecological functions that it has been documented 
to provide for a wide variety of shorebirds and waterfowl.  In analyzing the No Action 
Alternative and other Alternatives, impacts to these species from the loss of habitat, as 
well as the lost ecological value of biodiversity facilitated by the aquaculture structures, 
should be assessed.    

• Filtration functions and biodeposition provided by the oysters facilitates and supports 
eelgrass growth, and the EIS should consider such benefits.  Eelgrass and other 
submerged aquatic vegetation can be coincident with shellfish culture operations, and 
thus, it is appropriate to consider how shellfish practices at DBOC may directly and/or 
indirectly affect this priority habitat.  Optimal habitats for eelgrass (Z. marina) growth 
along the U.S. West Coast include the low intertidal to shallow subtidal zone in 
moderately stable, non-bioturbated, fine to medium grain sediments, and moderate 
amounts of surface roughness and shellfish macrofauna.  Eelgrass coverage and density 
fluctuate widely by season and year.  Recruitment into new habitats depends on a 
combination of suitable physical, chemical, and biological conditions.  The analysis of 
the effects of the oyster farm on Drakes Estero eelgrass abundance and distribution 
should take place in context by comparing eelgrass status and trends in adjacent 
embayments where no culture is practiced.  The relative ecological value and functions of 
relatively monotypic meadows of eelgrass should be compared to an oyster eelgrass 
habitat mosaic that is provided from the oyster farm in the analysis of the baseline 
conditions.  Where available, aerial documentation of eelgrass proliferation in Drakes 
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Estero should be compared to other embayments where oyster culturing is practiced.  In 
analyzing the No Action Alternative and other Alternatives, impacts to the eelgrass in the 
absence of the oyster farming, such as how the loss of the filter feeding biomass affect 
water clarity and photosynthetically active radiation, should be assessed. 

• The EIS should consider the ecological services provided by the oysters to the estuarine 
ecosystem, including filter feeding, which cleans the water of excess nutrients, sediments 
and phytoplankton.  The result is improved water quality accomplished by reduced 
turbidity that allows more sunlight to penetrate and enhance sub-aquatic vegetation 
growth.  Another benefit of the filter feeders is that these excess nutrients (“otherwise 
contaminants”) that are not converted to body protein are converted into useable forms, 
packaged, and made available to sub-aquatic vegetation as a form of fertilizer, also 
enhancing growth, thus providing additional habitat for other species.  The three 
dimensional shapes of the oyster shells also become important habitat for other species.  
This is especially true for one particular method of hanging, off-bottom culture used by 
DBOC in Drakes Estero.  All of these basin-wide benefits must be considered to provide 
the complete context for any localized impacts of the farm’s operations to eelgrass, such 
as shading under racks or propeller clipping, as well as for the shellfish culture’s effects 
on benthic pelagic coupling and sediment enrichment from biodeposition and 
sedimentation.  The analysis of the latter should be reflective of similar culture operations 
under similar tidal exchange, culture densities and, ideally but not necessarily 
exclusively, for the same species cultured. 

• The EIS should also analyze the positive impacts that the oyster farm’s operations have 
on the protection of harbor seals.  The farm’s presence discourages recreational kayakers 
and other recreationalists from disturbing the seals.  In 1992, the NPS, NOAA, and 
CDFG recognized that kayak and oyster boat use in Drakes Estero during harbor seal 
pupping season could harm the harbor seal population due to disturbances.  Since 1992, 
Drakes Estero has been closed from March 1 to June 30 to kayak and canoe use, and 
oyster boats have been restricted to certain areas during that period.  DBOC not only 
adheres to this protocol, but also encourages others to do the same.  Many well meaning, 
yet uninformed, kayakers attempt to use Drakes Estero during the annual closure.  As the 
Drakes Estero kayak launch site is located at the oyster farm, DBOC staff regularly stop 
would-be kayakers during pupping season, educate them about the closure and why it 
exists, and suggest alternative kayak locations.  This EIS must consider the adverse 
effects to harbor seals if the oyster farm is removed.  Additionally, the 2009 NAS Report 
found that no causal link between seal disturbances and oyster farming could be 
concluded from the data and studies that NPS relied upon.  See 2009 NAS Report at 41, 
43, 44.  The NPS seal monitoring program’s volunteers made recording errors and 
omissions; these observations therefore have “limited utility.”  Id. at 44.  The one 
modeling study for potential maricultural impacts to the harbor seals was also 
compromised, and thus, does not demonstrate any “causal link.”  Id. at 43.  This EIS must 
acknowledge the inconclusive data and should consider all best available science, 
including any pending or future data, reports or other science—including the PRNS 
camera program—that directly pertain to DBOC’s impacts or lack thereof on seals in 
Drakes Estero. 
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• The EIS should analyze invasive species in the appropriate and full context.  Although 
the Pacific oyster is not native to the West Coast of the U.S., it is the mainstay of the 
industry from Mexico to British Columbia.  It has not been documented as an invasive 
species in the Estero or Point Reyes region.  Past statements regarding the oyster farm’s 
operational impacts on fostering invasive species spread and/or establishment need to be 
placed into context.  For example, current seed import policies and procedures have been 
in place for decades that greatly minimize the potential for the introduction of invasive 
species or pathogens.  Shellstock is no longer imported from abroad, and oyster culture 
practices (while a recognized source for the introduction of some non-native invasive 
species in the early part of the last century (e.g., Spartina in WA)) are not the source of 
ballast water and/or hull fouling introductions implicated through references sometimes 
cited.  Current practices, which have been in place now for many years, greatly minimize 
the potential for introductions.  Substrate for currently recognized invasive species (e.g, 
Didemnum) provided by oyster culture operations could be provided by other structure in 
the absence of the oyster racks, etc.  The operation’s role in the spread of Didemnum or 
other invasive species must be evaluated based on best available science, not speculation. 

• DBOC’s energy usage, climate change impacts, and chemical usage should also be 
analyzed in the EIS.  DBOC uses very little energy to grow shellfish.  The farm uses no 
feeds, no fertilizers, no chemicals, and requires no cultivation.  The landing and 
processing site is directly adjacent to the growing area, which means little fossil fuel 
energy is required for planting and harvesting.  The farm can harvest up to 25,000 oysters 
on one trip into the Estero using approximately one gallon of gasoline.   

• Oyster shell is in high demand for many habitat enhancement projects, but importing 
oyster shell from out of state requires costly transportation and extensive pathological 
analyses to address non-native invasive species introduction. DBOC operates the last 
oyster cannery in California, making it the only significant, continuous, and renewable 
source of oyster shell in the state.  In analyzing the No Action Alternative and other 
Alternatives, the EIS must study the potential adverse effects of the loss of this local shell 
resource on regional habitat enhancement projects, specifically the loss of benefits to the 
species and ecosystems targeted.  DBOC regularly contributes this shell for the purposes 
of Endangered Species Act habitat restoration and habitat enhancement, including the 
San Francisco Bay Native Oyster Restoration Project and the San Francisco Bay Bird 
Observatory Snowy Plover Habitat Enhancement Project, as well as other projects with 
other non-profits and government agencies.       

B. Socioeconomic Benefits 

 The EIS should consider DBOC’s socio-economic impacts and the resulting loss to the 
local and state economy, should the farm be shut down under the No Action Alternative and 
other Alternatives. 

The DBOC oyster farm represents 85% of the shellfish growing area in Marin County 
and the San Francisco Bay Area.  It produces nearly 40% of California’s grown oysters and, as 
the last operating cannery in the State, 100% of shucked and packed oysters.  DBOC’s unique 
importance to the local and state economy and shellfish industry is further magnified by the fact 
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that it is the only fully approved growing area, meaning that it is the only farm authorized to 
harvest oysters year-round.  DBOC provides jobs to thirty-five employees, as well as housing for 
many of these employees and their families.  Employees’ family members generally work in the 
area or attend schools in Marin County.  As already discussed, DBOC also is a popular visitor 
attraction, bringing approximately 50,000 people each year to West Marin, which increases the 
demand for goods and services in the area. 

The EIS should consider the following socioeconomic issues:    

• Jobs provided by DBOC, and taxes paid by DBOC and its employees.   

• Ancillary businesses supported by DBOC as a tourist location. 

• Ancillary businesses supported by DBOC as purchaser of equipment. 

• Proportion of oyster production provided by the DBOC, relative to local and state 
production. 

The EIS should also consider the socioeconomic value of lost environmental services that 
would result from the oyster farm’s termination:    

• Loss of the oysters’ nitrogen fixation and removal that currently counter, for example, 
nitrogen contributions from the cattle ranches surrounding Drakes Estero.   

• Loss of carbon sequestration. 

• Loss of habitat diversity and functions to many species. 

• Loss of quenching phytoplankton blooms. 

C. Cultural Benefits 

The EIS should fully evaluate the cultural resource value of the oyster farm as the only 
oyster farm within the Seashore and as one of the most visited destinations in the Seashore. As 
discussed above, DBOC continues a well-established “cultural history of oyster farming” that 
long antedates the creation of PRNS.  2009 NAS Report at 1.  Additionally, it is the last 
operating oyster cannery in California.  Given its cultural and historical significance, DBOC has 
a positive effect on the Seashore, “enhanc[ing] visitors’ experience.”  Id. at 48-49.  Furthermore, 
DBOC provides accessibility as called for in the GMP.  DBOC is highly-popular with cultures 
that value fresh seafood in their diets, across the range of socioeconomic backgrounds.  In 
addition, DBOC is accessible to disabled visitors to the PRNS.      

D. Educational Benefits 

The EIS should analyze the educational benefits provided by DBOC. DBOC plays an 
essential role in educating the public on the history of oyster farming in PRNS, oysters’ value as 
a beneficial source of protein, coastal ecosystems, and the nature and efficacy of organic 
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sustainable farming.  It provides almost daily tours, at no cost, for the public and students from 
elementary through graduate school.   

E. Scientific Benefits 

The EIS should consider the positive scientific benefits provided by the continued 
operation of the farm. DBOC contributes to science and research related to native oysters, 
estuarine biodiversity, and human health protection.  It is the only oyster farm in the state with an 
on-site hatchery, lab, and biologists on staff.  DBOC also presciently recognized the importance 
of native oyster restoration projects, and donated $10,000 worth of oyster shells to the largest 
such project in California.  DBOC, through its donation of oyster shell to the San Francisco Bay 
Bird Observatory, has actually enabled increased hatching and fledgling rates for an endangered 
species, the Western Snowy Plover.   

F. Human Health and Safety 

 The following benefits to human health and safety should be considered in the EIS. As 
the last operating cannery in the state, DBOC produces 100% of shucked and packed oysters in 
California.  The fact that it processes its oysters on-site greatly increases seafood safety.  DBOC 
can harvest, shuck, pack, and deliver its oysters to San Francisco Bay Area markets within 24 
hours, thereby providing healthy, locally-grown food to meet local demand.  

 DBOC is also the largest marine biotoxin sampler in California.  It cooperates, at its own 
expense, with the California Department of Public Health in order to ensure the safety of the 
shellfish harvested from Drakes Estero, and to help guide the California Department of Public 
Health and the California Department of Fish and Game in decision-making regarding sport 
fishing quarantines and closures.   

VI. COOPERATING AGENCIES 

As early as possible in the EIS process, NPS should involve other federal agencies that 
have “jurisdiction by law,” or “special expertise with respect to environmental issue[s].”  40 
C.F.R. §§ 1501.6, 1508.15, 1508.26.  Non-federal agencies should also be involved “no later 
than the scoping process,” where they have “jurisdiction by law and special expertise with 
respect to reasonable alternatives or significant environmental, social or economic impacts 
associate[ed] with a proposed action that requires the preparation of an environmental impact 
statement.”  CEQ Memorandum for Heads of Federal Agencies in Implementing the Procedural 
Requirements of NEPA, July 28, 1999; CEQ Memorandum for Heads of Federal Agencies  in 
Implementing the Procedural Requirements of NEPA, Jan. 30, 2002.  The series of CEQ 
Memoranda released on this subject convey the importance of involving other federal, state, and 
local agencies in the NEPA EIS process, and the many benefits to be gained from such 
cooperation.  Id.  

For the purposes of increasing the efficiency and effectiveness of the EIS process, we 
request that the Service invite the California Department of Fish and Game (“CDFG”) as a 
cooperating agency per 40 C.F.R. § 1501.6 and The Council on Environmental Quality Guidance 
Regarding Non-Federal Cooperating Agencies (September 25, 2000).  CDFG possesses special 
expertise with respect to the oyster farm because it is the state agency responsible for issuing 
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water bottoms leases for the purposes of aquaculture, and furthering the purposes of the state 
Aquaculture Development Act.  See Cal. Fish & Game Code §§ 15000 et seq.; Cal. Pub. Res. 
Code §§ 825-830.   

The California Coastal Commission (“CCC”), however, should not be invited to act as a 
cooperating agency.  As discussed above in Section II, Section 124 of Public Law 111-88 
removes the CCC’s jurisdiction as it relates to the Service’s issuance of the SUP through the 
plain language of the “notwithstanding any other provision of law” provision.  Moreover, the 
CCC’s expertise in coastal matters in this context is duplicative of, and less helpful than, the 
CDFG’s aquaculture experience.  Furthermore, CDFG is also empowered to comply with the 
provisions of the Coastal Act and, in so doing, protect coastal zone resources.  See Cal. Pub. Res. 
Code §§ 30003, 30007.5. 

VII. PENDING INVESTIGATIONS 

As you are aware, investigations concerning the scientific validity of prior work in 
Drakes Estero and concerning the farm are proceeding before the Marine Mammal Commission 
and with the Department of Interior.  We expect that these proceedings will produce documents 
relevant to the topics described herein and to the SUP EIS.  In addition, we ask that you 
incorporate the approximately 250,000 NPS photographs of DBOC operations into the list of 
primary documents, and exclude the work of Dr. Benjamin Becker et al., as further explained 
under the “References of Uncertain Relevancy to the EIS” section in the November 21, 2010, 
submittal from our consultants Dr. Jeffrey Fisher and Dr. Robert Abbott of Environ.   

*********** 
 
 Thank you for the opportunity to submit these comments.  We look forward to working 
with you throughout the NEPA process, including providing additional information on our 
operations, reviewing the draft EIS and submitting further comments on the same.  Please 
contact us if you have any questions.  

 

Sincerely, 
 
 
 
Kevin and Nancy Lunny 
Owners of Drakes Bay Oyster Company 
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ATTACHMENT A 
 
 

Drakes Bay Oyster Company Special Use Permit Application  
 

Letter from Karl S. Lytz, on behalf of Drakes Bay Oyster 
Company, to the Honorable Ken Salazar (July 6, 2010) 

 
 



















  
 
 

ATTACHMENT B 
 
 

Proposed Project Description  
Drakes Bay Oyster Company Special Use Permit 

 
 



  
Proposed Project Description  

Drakes Bay Oyster Company Special Use Permit 
 
DBOC requests that the EIS consider a SUP that permits the following activities: 
 
1. Operation and maintenance of the farm under the same terms and conditions, with 

a reasonable annual fee, as the existing Reservation of Use and Occupancy and 
associated permits, including the possibility of renewal commensurate with 
DBOC’s bottomland leases from CDFG in Drakes Estero.   

 
2. Completion of activities evaluated and found to have no significant impact on the 

environment in the 1998 NPS Environmental Assessment and FONSI for 
Replacement and Rehabilitation of Facilities (“1998 EA”).  The 1998 EA 
authorized several building replacement and rehabilitation projects, of which 
some have not yet been completed.  See Table 1.   

 
TABLE 1:  Status of Activities Studied in 1998 EA 

Activity Permitted By 1998 EA Status / Permitting Authority 
New septic systems Completed pursuant to 1998 EA 
Debris removal Completed pursuant to 1998 EA 
Demolition of 6,590 sf  building space Completed pursuant to 1998 EA 
Demolition of 2,600 sf  building space To be completed pursuant to 2012 SUP 
Build new garage [900 square feet (sf)] To be completed pursuant to 2012 SUP 
Build new seed plant (hatchery) [2,625 sf] To be completed pursuant to 2012 SUP 
Rehabilitate stringing plant [500 sf] To be completed pursuant to 2012 SUP 
Build two-story Processing Plant / Interpretive 
Center [7,600 sf] 

To be completed pursuant to 2012 SUP 

Build new fencing to screen residential use area To be completed pursuant to 2012 SUP 
Replace piers and docks  To be completed pursuant to 2012 SUP 

 
3. Provide for future consideration of renewable energy investments, including 

installation of solar panels. 
 
4. Extension of the existing seawater intake pipeline to improve public health and 

hatchery efficiency, pursuant to plans previously provided to NPS.  This 
extension will be 1,050 feet across the bottom of Drakes Estero, alongside the 
boat channel, for access to deeper, cleaner water.  The pipeline will be anchored 
to the substrate and the screened end will be two meters, at a minimum, above the 
estero bottom.  Plans for this pipeline have been delivered to CCC and the NPS. 

 
5. Relocation of existing outdoor live-holding system used for seed storage and wet 

storage of retail shellfish. 
 
6. Build cover over oyster washing pier per CDPH and FDA requirements to keep 

oysters out of direct sunlight after harvest. 
 
7. Install outdoor display aquarium for interpretive purposes. 



Russell W. La Belle 

 

Superintendent Cecily Muldoon 
DBOC SUP EIS 
Point Reyes National Seashore 
1 Bear Valley Road 
Point Reyes Station CA 94956 

Re: Drakes Bay Oyster Company - Draft Environmental Impact Statement 
STRONG SUPPORT FOR RENEWABLE SPECIAL USE PERMIT 

Dear Superintendent Muldoon, 

November 21,2010 

I strongly urge you to support a renewable Special Use Permit for Drakes Bay Oyster Company. 

Often overlooked in discussions about its permit renewal is the great contribution by Drakes Bay Oyster 

Co. to our region's food supply. In case you hadn't noticed, the world ' s fisheries are in very serious decline, 

and some are collapsing from unregulated heavy overfishing. Seafood is becoming less available and 

increasingly more expensive, i.e., wild salmon @$14.98/Ib., halibut @$ 19.98, and butterfly fish @$15.95. 

The Drakes Bay Oyster Co., the last operating oyster cannery in California, provides 500,000 pounds of 

oyster meat annually, which is about 40% of oysters grown in the greater Bay Area. Prized because they are 

grown in pristine ocean water (and not in a seasonally polluted bays), oystering aquaculture at Drakes Estero 

has had sustained, organic production for almost 100 years. At Senator Feinstein's request, the National 

Science Foundation made a study and concluded that Drakes Bay's oyster operation had no adverse 

environmental impact. In 1976 the initial Wilderness Act grandfathered in the continuation of dairying and 

aquaculture on the Pt. Reyes Peninsula. Let's keep our word. 

We are lucky to have the Drakes Bay Oyster Co., and the Park Service should allow it to continue its 

valuable operation. Its sustainable supply will become increasingly important as other fisheries continue to 

decline. 

Sincerely, 

O<~v~~ 
Russell W. La Belle 
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NPS PEPC - Scoping Letter (click here to submit your comments) - Submit Comments 

I Comment Form 

Park: Point Reyes National Seashore 

Project: Drakes Bay Oyster Company Special Use Permit Environmental Impact 
Statement 

Document: Scoping Letter (click here to submit your comments) 

* indicates required fields 

City: * State/Province: * 

Postal Code:* 

First Name: Middle Initial: 1+. 
Last Name: 

11/22/10 1:41 PM 

(10: 33043) 

(10: 36704) 

Organization: ~'6.fulfIV<M~~~" '. PIItM."",~,_ SM MA~~ 'I 
o Member 0 Official Representative ~ {).M.t?\o~ 

Address 1: ______ _ 

Address 2:   _______ _ 
Country: ~~S~A~ _______________________________ _ 
E-mail:  _____ _ 

o Keep my contact information private 

kchipman
Typewritten Text

kchipman
Typewritten Text
Correspondence ID 4105



STATE UNIVERSITY 

1801 East Cotati Avenue 
Rohnert Park, CA 94928-3609 

To: Cicely Muldoon, Superintendent 
Point Reyes National Seashore 

From: Dr. Laura A. Watt 
Dept. of Environmental Studies and Planning 
Sonoma State University 
18 Rachel Carson Hall 
1801 East Cotati Ave. 
Rohnert Park, CA 94928 

DEPARTMENT OF ENVIRONMENTAL STUDIES AND PLANNING 

707.664.2306 
ensp@sonoma.edu • www.sonoma.edulensp 

Re: Scoping comments for the Drakes Bay Oyster Company Special Use Permit EIS 

22 November, 2010 

Dear Superintendent: 

It is with some reluctance that I write these comments for your scoping process for the 
Drakes Bay Oyster Company (DBOC) Special Use Permit EIS, because I do not understand 
why you are undertaking this environmental review process at all. Point Reyes National 
Seashore (PRNS) has a long history of ranches shifting from reservations of use and 
occupancy to special use permits; all of the current-day beef and dairy operations have gone 
through this transition, and not a single one required environmental review under NEP A. 
This makes sense intuitively, because by issuing the special use permit, the NPS has simply 
continued the existing uses on the landscape, many of which have been occurring for 
generations. 

So why is DBOC being singled out? The transition from reservation to permit in 2012 
would not involve any changes to their operation, nor any changes to the ecosystem of 
Drakes Estero, which has supported oyster cultivation for nearly 80 years. The 1980 
General Management Plan, written four years after wilderness designation and which is still 
the guiding document for PRNS, suggests nothing about removing oysters as part of the 
park's long-term management direction; it in fact includes a specific goal to "monitor and 
impro1J(/ mariculture operations, in particular the oyster farm operation in Drakes Estero"-so 
not issuing a special use permit would contradict the Seashore's own plan. And the last time 
the NPS conducted environmental review of the oyster operation, in an Environmental 
Assessment done in 1998, it found that not only would continuing the operation have no 
negative environmental impacts, even c:>..panding the on-shore facilities would have no 
negative environmental impacts. Nothing has changed substantially about the oyster farm or 
its surrounding environment since 1998, except that DBOC has improved much of the 

THE CALIFORNIA STATE UNIVERSITY 
Bakersfield • Channe! Islands • Chico • Dominguez Hills • Fresno • Fullerton • Hayward • Humboldt • Long Beach • Los Angeles • Maritime Academy 
Monterey Boy • Northridge • Pomona • Sacramento • Son Bernardino • Son Diego. Son Francisco. Son Jose. Son Luis Obispo. Son Marcos. Sonoma • Stanislaus 
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environmental compliance required for the operation. Therefore, it is not remotely clear 
why an EIS is required for the issuance of a special use permit. 

Of course, it has been argued that the EIS is required because of the potential wilderness 
status of Drakes Estero; this too makes no sense. The special use permit applies to the on
shore land where DBOC's facilities are located (which is not within the potential wilderness 
zone), not the Estero itself, which is under lease from the California Department of Fish and 
Game through 2029. Furthermore, if a special permit is issued and DBOC continues 
operation beyond 2012, nothing happens to the potential wilderness status; it stays in effect, 
as only Congress can change wilderness designations. The oyster farm's continuance does 
not "roll back" or erode wilderness protection in any way. And, if the special use permit is 
not issued, it's not clear that the Estero's status would then change to "full" wilderness, as 
the State of California would still hold retained fishing and mineral rights in the Estero, and 
wilderness status is usually not extended to lands unless they are under full federal control. 

If this EIS process goes forward, it is both my professional and personal opinion that 
forcing DBOC to cease operations by not granting them a special use permit would cause 
enormously harmful impacts, most importantly to the Estero's ecosystem, which is 
frequently cited as one of the most healthy estuaries on the Pacific coast, and would surely 
be disrupted by the removal of so many ftlter-feeding creatures. It would also cause grave 
harm to the local economy, removing both hard-to-come-by jobs and a substantial volume 
of sustainable food production-and also to the local sense of place and community, of 
which the oyster farm has long been a part. The variety of visitor experiences to the 
Seashore would be sadly diminished, in exchange for a possible change in designation (from 
"potential" to "full" wilderness) over the Estero but almost no change in its actual 
management. This would be an absolutely pointless loss, valuing semantics over on-the
ground ecological and cultural reality. 

Some have argued that Congress intended the oyster farm to cease operations once the 
reservation of use ran out, when it designated Drakes Estero as potential wilderness. As part 
of my academic research, I have read through every relevant document I can find regarding 
the 1976 designation of wilderness at PRNS, and have found zero evidence of such intent. I 
have compiled my research findings into a document, which explicitly does NOT cherry
pick the historical record for one "side" or the other, but lays it all out as plainly as possible; 
I am attaching this unpublished research document to my letter, as I think it shows clearly 
that Congress did not intend to shut down the oyster farm, nor is the NPS under any 
obligation to convert potential wilderness to "full" with any kind of timetable or urgency. 

But regardless of the past, the present and future should be of the greatest concern today. I 
urge you strongly to extend a special use permit to DBOC, so that they may continue their 
historic oyster operation in a sustainable way that contributes greatly to both ecosystem 
health and cultural continuity at PRNS. 

Dr. Laura A. Watt 



Compilation of notes on PRNS wilderness proposal & associated legislation. as it 
relates to Drakes Estero 
Compiled August-October 2008 
by Dr. Laura A. Watt, Sonoma State University - contact at laura.watt@sonoma.edu 

I've tried to bring together as many relevant quotes and summaries as I can regarding the 
status of Drake's Estero within PRNS, and specifically as to the presence/continuation of an 
oyster farm within an area designated as potential wilderness. I have tried to be as even
handed as possible, showing all sides of the argument as I can find them in the historical 
record. 

Hearings for PRNS Establishment, 1960-61 

1960 Senate Hearing (in Kentfield), page 14, George Collins, NPS Regional Chief of 
Recreation and Planning, says, "Existing commercial oyster beds-- which we saw yesterday as 
we flew around there, a very important activity--and the cannery at Drake's Estero, plus 
three existing commercial fisheries, would continue under national seashore status because 
of their public values." 

Also note testimony from Harold Gilliam, member of the Point Reyes Foundation, on p. 
199, who says that they "should scrupulously preserve the rights of individual residents who 
want to continue living or ranching on their property. No individual should be deprived of 
land that is his means of livelihood. I believe that it is possible both to protect the rights of 
present residents and to preserve the scenic beauty of the area for the crowded future." 

1961 Senate Hearing, near the end of the hearing, Rep. Clem Miller gave additional 
testimony -- and included the text of the CA General Assembly Joint Resolution No. 27 
(March 1961), which was voted on unanimously in support of the park proposal, and 
includes a line: "Whereas the bills contain provisions safeguarding the legitimate interests of 
residents, ranchers, and fishermen in the proposed park area." 

The Wilderness Act, 1964 

Section 4( d) lists the special provisions of uses within wilderness areas -- section 4( d) (1) says: 
"Within wilderness areas designated by this Act the use of aircraft or motorboats, where 
such uses have already become established, may be permitted to continue subject to 
restrictions as the Secretary of Agriculture deems desirable." [note that its the Sect'y of Ag 
because the wilderness ati was first aimed at the national forests. So, motorboat use that's histoncalfy 
established can be allowed to stay even in "full" wilderness status (i.e. not just in potential wilderness).] 

Section Sea) discusses State and private lands within wilderness areas, and says that such 
lands can be exchanged for other federally owned land "Provided, however, That the United 
States shall not transfer to a State or private owner any mineral interests unless the State or 
private owner relinquishes or causes to be relinquished to the United States the mineral 
interest in the surrounded land." 
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Assembly Bill No. 1024, from the State of California, July 9, 1965 

Grants the tide and submerged lands within the PRNS boundary to the United States, but 
specifically reserves to the State all deposits of minerals and the right to mine those deposits, 
as long as no well or drilling operations are conducted on the surface of those lands. It also 
specifically reserves" to the people of the State the right to fish in the waters underlying the 
lands described in Section 1." 

NPS Wilderness Proposals & EIS, 1971-74 

The NPS first did their wilderness study in 1971 and proposed a wilderness area of 5,150 
acres, then increased it to 10,600 acres in 1972 after overwhelming public comment favoring 
a larger area. The '74 Final EIS is for that 10,600 acre proposal, which has a northern limit 
at the Limantour Road. 

April 1971 Wilderness Proposal 

only proposes a single 5150 acre wilderness, because that's the only contiguous roadless 
block within PRNS -- general borders were Mt Wittenberg at north end to Bear Valley Gap 
on south end, Coast trail to the west & Bear Valley Trail to the east -- i.e. it covers the 
Inverness Ridge. At that time, the NPS did NOT yet own a lot of the ranches, including 
Tomales Point all the way down to SFD, as well as Laguna & Lake Ranches in the southern 
end. No mention of Drakes estero at all. 

August 1972 Wilderness Recommendation 

Recommends a wilderness designation of 10,600 acres -- the original proposed area, plus a 
block further south, covering the old Glen, Wildcat & Lake ranches, plus the Laguna Ranch 
to the north. Road to Limantour is now the northern boundary. (At this point, the maps 
show they still don't own Pierce Ranch, K or L Ranches.) 

They list two additional areas that had been suggested by "many individuals and 
organizations" for designation: a 13,000 unit comprised of Drakes & Limantour esteros and 
the hills above them, and an 8900 acre unit that would include Tomales Point, the Great 
Beach, and the tip of Point Reyes. 

"Because the other two suggested units contain private lands, commercial oyster operations, 
Coast Guard operations, ranching, numerous roads and telephone and power lines, they 
were not included in the preliminary wilderness proposal and this portion is reaffIrmed. At a 
future date when these lands or portions of them are acquired, they will be reconsidered for 
possible wilderness designation recommendation." 

They then re-print the '71 proposal text, and go through an analysis of the comments they 
received in writing & at meetings on that original proposal. Sierra Club plus several other 
environmental groups put together a proposal that would include three park "units" covering 
32,900 acres (more or less the same areas described above); the NPCA had a separate 
proposal that would include four "units," which would include much of the pastoral zone as 

2 



well as everything else except for the Point itself (from the Drakes Beach spur out to the 
point). 

"The conservation groups recognized that wilderness for Point Reyes National Seashore is 
complicated by the number of existing manmade facilities in the seashore. Some of these 
facilities are located in areas they recommend for wilderness designation. Some of these 
manmade facilities, they feel, can be isolated in enclaves from the wilderness. Some facilities, 
they feel should be immediately included within a wilderness area and eventually phased out. 
Seven public agencies and 57 organizations favored more wilderness at Point Reyes. Most 
of them supported the Sierra Club proposal." 

The report notes an "unusual" congressional response (ten members calling for more 
wilderness), and some other organizations (horse-riding groups & Marin Property Owners 
Assn.) endorsed the revised NPS proposal. 

They then reprint letters received from agencies, but not from organizations or individuals 
(which total over 4650 responses). No specific mention of the oyster operation in any of 
these letters, although several want the esteros included in wilderness. One of the most 
strongly worded is from the Resources Agency of California, headed by Norman Livermore 
Jr., son of Caroline Livermore who was president of the Marin Conservation League from 
1941-61 & was honorary chair of the PRNS Foundation - one of the Resources Agency's 
recommendations is: 
"2. Portions, if not all, of the esteros should be included, together with Limantour Spit. The 
presence of existing roads or the nonownership of land should not be a deterrent; unwanted 
roads can be obliterated, and lands can be acquired." 
They also make it clear they believe that at least half the total acreage of the Seashore should 
be made wilderness "to assure the long-term retention of its natural values and its scenic 
quality." 

Final EIS for Proposed Wilderness. dated April 23. 1974 

In the existing conditions section of the Final EIS, here's the relevant description of the 
oyster farm (p. 19): 

"The Johnson Oyster Company has a lease from the California Department of Fish and 
Game for oyster culture in Drakes Estero. The current lease is valid until 2015. The 
company produces about 15 percent of California's commercial oyster crop, around 40,000 
gallons of oysters having a gross value of about $200,000. The oysters are grown on the 
shell suspended by wire in wooden enclosures or racks. These racks, several hundred feet 
long, are scattered throughout the estero. About 15 workers make a living raising and selling 
the oysters. The oyster farm is a popular place where visitors can view a unique operation 
and then buy some oysters, bottled or in the shell." 

In its alternatives, the document divides all of the remainder of the Point (i.e. the parts not in 
the 10,600 acre proposal) up into "units," and considers the possibility of including each unit 
in the wilderness proposal. Drakes Estero Unit (#9 on their list) is a total of 2,200 acres, 
including the whole estero, Drakes Beach & Headlands. Its description, on page 56, includes 
the following: 
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"This is the only oyster farm in the seashore. Control of the lease from the California 
Department of Fish and Game, with presumed renewal indefinitely, is within the rights 
reserved by the State on these submerged lands ... The existence of the oyster-farm 
operation renders the estero unsuitable for wilderness classification at present, and there is 
no foreseeable termination of this condition." 

At the bottom of the page, the NPS concludes: 
"In summary, none of the Drakes Estero alternative unit is considered suitable for 
wilderness. " 

The last alternative (#11) considered in the document is called the "optimum unit," and it 
includes the 10,600 acres plus five additional units to cover an additional 14,900 acres -- this 
more or less is the wilderness area that was created by Congress. The only difference is that 
it does not include the % mile of tidelands offshore from the Great Beach, nor Drakes 
Estero, although it does include Limantour Estero. 

The EIS contains copies of the comment letters received in an Appendix, and responds to 
those comments in the body of the report. A few items of note: 
-- Sierra Club's letter of comment, pp. A-38 to A-54; on p. A-51 they write: 
"VI. The draft Environmental Impact Statement implies that none of the Drakes Estero can 
be classified as wilderness because of Johnson Oyster Farm. This is misleading. The 
company's buildings and the access road must be excluded but the estero need not be. The 
water area can be put under the Wilderness Act even while the oyster culture is continued --
it will be a prior existing, non-conforming use. The Reed memo cited previously seems to 
be speaking to such uses as this. The harvesting operation might be made more compatible 
if the Park Service were to require Johnson to use electric powered boats." 

The Reed memo is described on the previous page as "the policies set forth by the June 24, 
1972 memo from Assistant Secretary of the Interior Nathaniel Reed to the Directors of the 
National Park Service and the BSF&W." This memo established guidelines for the agencies 
for developing wilderness proposals; it states that "Lands need not be excluded from 
wilderness designation solely because of prior rights or privileges such as grazing or stock 
driveways or certain limited commercial services that are proper for realizing the recreational 
or other wilderness purpose of the areas." 

-- The League of Women Voters of the Bay Area had suggested in their letter that certain 
lands in Drakes Estero be designated as "prewilderness," pending expiration of the leases 
when they could be made into wilderness. The NPS wrote a response, on p. 79 in the EIS, 
which says: 
"This is essentially the concept of 'potential wilderness additions' incorporated in the 
proposals for some other parks. It was not considered appropriate for Point Reyes [although 
it clear!J was put it back in latetj, where the pastoral element of the environment was recognized 
by Congress as a valid expression of continuing land use in the national seashore. While this 
use may be phased out at some later date, there is concern that to anticipate it now through 
the delineation of potential wilderness additions could be viewed as a breach of faith by the 
ranchers legitimately using the lands under lease or reserved possession." 
[This could be read a number of different wtfYs, but at least it shows concern f?y the NPS at the time about 
setting dates for operations to end as an inappropriate wtfY to use wilderness designation.] 
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Summary of GGNRA Citizens Advisory Commission's wilderness subcommittee, 
August 8, 1975 

The subcommittee consisted of: John Mitchell (Chairman), Fred Blumberg, Daphne Greene, 
Joe Mendoza, Amy Meyer, and Merritt Robinson; appointed by CAC Chairman Frank 
Boerger to study the issues involved with the wilderness proposal. They held three 
meetings, on July 10, July 22, and August 5, with various others attending and putting forth 
comments/ concerns. 

At the August 5 meeting, the group "generally agreed" on a list of points, including: 
"6. Specific provision should be made in the legislation to allow the following uses to 
continue unrestrained by wilderness designation: 
a. Operation of that portion of the Murphy ranch that calls within the proposed wilderness. 
This should be done in accordance with generally acceptable local standards of ranching 
practices and will include such activities as the use of pickup trucks and tractors for the 
purpose of maintaining necessary ranch roads, stock ponds and fences as well as caring for 
the health of the stock and periodic supplemental feeding. 
b. Operation of Johnson's Oyster Farm including the use of motorboats and the repair and 
construction of oyster racks and other activities in conformance with the terms of the 
existing 1,000 acre lease from the State of California." 

They also recommended that "the preamble of the wilderness legislation should clearly state 
the atypical nature of wilderness at Point Reyes." 

Hearings on S. 2472, Bill to designate wilderness at PRNS, Feb - March 1976 

Includes copies of: 
-- S. 1093 Gackson & Fannin), an earlier (3/7/75) version proposing the 10,600 acre 
wilderness, and 
-- S. 2472 (Tunney and Cranston), which proposed 38,700 acres on 10/3/75. 
-- 11/5/95 letter from Interior on the bills - recommends S. 1093 be amended to cover 
25,480 acres. 10,600 was the original President's recommendation from 11/28/73, since 
then the NPS had done additional study, also acquired some additional land, and come up 
with 14,880 acres more - making the total 25,480, with 20 acres of "potential wilderness 
addition. " 

Sen. Cranston's testimony (both oral, page 265, and written, p. 269): "Since this bill [So 2472] 
was introduced, several compromises have been worked out with the GGNRA Citizens 
Advisory Commission, which also serves PRNS. I endorse their proposals which you will be 
hearing about in some detail this morning. .. I understand that there is now broad public 
support for the designation of 36,000 acres as the Point Reyes Wilderness." 

Co-sponsor Sen. Tunney's written testimony (p. 271): 
"Established private rights of landowners and leaseholders will continue to be respected and 
protected. The existing agricultural and aquacultural uses can continue." 

This legislation, which has also been introduced on the House side by Congressman 
John Burton, enjoys the strong support of a number of groups in the San Francisco Bay 
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Area, including People for a Golden Gate National Recreation Area, the Golden Gate 
National Recreation Area Citizens Advisory Commission, the Marin County Board of 
Supervisors, and numerous others. 

Early in September, the GGNRA Citizens Advisory Commission, which oversees 
management of both Golden Gate National Recreation Area and the Point Reyes National 
Seashore, recommended several changes to my bill which would serve to strengthen and 
further clarify its goal of providing a quality wilderness experience for visitors to the area. I 
support the following changes and hope that the Committee will give them every 
considera tion." 
[He doesn't mention anythingfurther specificallY about the qyster farm.] 

Written statement from Rep. John Burton (p, 272-3): 
"Instead of going into great detail about each wilderness unit proposed, I would simply like 
to take this opportunity to state my general support of the Citizens Advisory Commission's 
recommendations for wilderness and to point out two matters I feel to be of special 
concern. 
(1) There are two areas proposed for wilderness which may be included as wilderness with 
"prior, non-conforming use" provisions. One is Drakes Estero where there is a commercial 
oyster farm. The other is the farming operation of the Murphy Ranch, located at the 
northwest end of the Muddy Hollow Road corridor." 
[note that his second point concerns the names of the wilderness units, originallY proposed as the Miwok Unit 
and the Clem Miller Unit.] 

Testimony from NPS Director Gary Everhardt - note that the NPS was at this time only 
recommending 25,480 acres of wilderness with 20 acres of potential wilderness (a privately 
owned parcel, not sure where), i.e. they were still leaving out the tidelands (unlike S. 2472), 
because "the state has retained fishing and mineral rights on these tidelands, and these areas 
are also open to navigation, so therefore we have not included these areas in our 
recommendations because we consider those uses as incompatible with wilderness." (page 
310) 
The potential wilderness additions the NPS agreed to (in addition to the original 20 acres) 
only included Abbots Lagoon and the Limantour Estero (p. 311). Note that the NPS also 
disagreed with designating PRNS as a "natural area," since all three resource types are found: 
"There are lands there that certainly should be kept in their condition. These lands primarily 
are all being recommended as wilderness. There are other areas that we feel should be 
developed for recreational use; and still there are other areas that have outstanding historical 
value. 

Furthermore, Mr. Chairman, we feel that the designation of the seashore as a natural 
area would be generally inconsistent with grazing and commercial oyster farming activities 
that are presendy found at Point Reyes, and also an authorization for hunting at Point Reyes 
that presendy exists." 
[On p. 314 he similarlY recommends that the High Sierra camps in Yosemite, which are ''believed to be fullY 
compatible with the purpose and mission of the national parks and there are no present plans to discontinue 
these uses, " NOT be included in designated wilderness. His written testimony contains much the same 
arguments for both parks.] 

Testimony from James Eaton, Sierra Club, plus Raye-Page from Wilderness Society and 
Chuck Williams from Friends of the Earth - p. 327 includes legal counsel for Wilderness 
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Society's written opinion that CA's ownership of the mineral rights in the tidal areas is not 
inconsistent with designation as wilderness - doesn't mention the oyster farm specifically. 

Page 330-31, Eaton discusses the "Estero Unit" of proposed wilderness (which the NPS 
wanted excluded from wilderness designation): 
"We have a real problem with this corridor. The National Park Service in years past 
proposed a high-speed highway to be built through this corridor as access to the interior of 
Point Reyes National Seashore." He also submits a letter from the Inverness Association, 
which supports the CAC's wilderness recommendations and specifies, ''The Estero region 
has always been capably managed by the National Seashore staff as a 'Natural Area.' We 
urge you to consider the negative consequences (i.e. the allowability of motorized off-road 
vehicles) were this geologically unstable dune-covered land to be managed as a 'Recreation 
Area.' The possibility of jeeps and motorcycles having access to the Estero shore and 
adjoining area is a frightening one." 

The wilderness recommendations of the CAC wilderness subcommittee are published in full 
in the hearings (starting at p. 359), and they include, on p. 361, the two "nonconforming 
uses" -- which reads pretty much identically to the 1975 memo: 

"Two activities presently carried on within the seashore existed prior to its establishment as a 
park and have since been considered desirable by both the public and park managers. 
Because they both entail use of motorized equipment, specific provisions should be made in 
wilderness legislation to allow the following uses to continue unrestrained by wilderness 
designation: 

1. Ranching operations on that portion of the "pastoral zone' that falls within the proposed 
wilderness. These operations should be carried out in accordance with generally acceptable 
local standards of ranching practices and will include such activities as the use of pickup 
trucks and tractors for the purpose of maintaining necessary ranch roads, stock ponds and 
fences as well as caring for the health of the stock and periodic supplemental feeding. 

2. Operation of Johnson's Oyster Farm including the use of motorboats and the repair and 
construction of oyster racks and other activities in conformance with the terms of the 
existing 1,000 acre lease from the State of California." 

There's also a letter from Assemblyman Michael Wornum (9th District CA), p. 355-6, in 
which he states, : "Finally, I believe everyone concerned supports the continued operation of 
oyster farming in Drakes Estero as a non-conforming use," and one from Jerry Friedman (p. 
356-7, then serving as Chairman of the Marin County Planning Commission and 
representing numetous local organizations!), explaining the CAC's role in drafting these 
recommendations. He also specifies: 
"3. All of the organizations have deep and serious concerns over the lack of protection 
presently afforded to the tidal zone at Point Reyes. Such areas as Drake's and Limantour 

! He writes: "During the past four months I have been representing Congressman John Burton on all matters 
relevant to the House counterpart ofS. 2472, H.R. 8803. Today I am here representing the following 
organizations: Marin Conservation League; Tomales Bay Association; Inverness Association; Environmental 
Action Committee of West Marin; League of Women Voters, Bay Area; Environmental Forum, Marin and 
Sonoma branches; and Assemblyman Michael Wornum. These organizations not only support S. 2472, but 
they wholeheartedly endorse the wilderness recommendations of the GGNRA Citizens Advisory 
Commission." 
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Estero along with the seal rookery at Double Point deserve wilderness status. The State's 
interests in these areas has been minimal with the exception of Limantour Estero which is a 
Research Natural Area, and we note litde activity by the State in the area of patrol or marine 
resource monitoring during the past years. We accordingly hope the tidal zone will be 
managed as a wilderness area and we fInd this approach consistent with the State's 
reservation of fIshing and mineral rights. We wish to note the following points in this 
regard: 
A. S. 2472 would allow the continued use and operation of Johnson's Oyster Company in 
Drake's Estero." 

Also several of the additional support letters (published in the appendices) specifIcally 
endorse the recommendations of the CAC -- including the Envt'l Action Committee of West 
Marin, the Marin Environmental Forum, and the Inverness Association. A letter from the 
Marin Conservation League, Robert F. Raab (president) specifIes (p. 369): "MCL strongly 
urges inclusion in Wilderness of the quarter-mile strip of tidelands and Drake's Estero. The 
fragile and important estero must have protection from recreational motor boats. The 
beaches must be protected from off-shore vehicles. We recommend controlled bums in the 
Bishop pines forest and Douglas fIr forest and we do not object to the non-conforming use 
of the Johnson Oyster Co. operation in Drake's Estero." 

Nowhere in the 1976 hearings does ANYONE make a specifIc objection to the oyster farm, 
nor give any indication that they expected wilderness designation would be hindered by its 
continued presence. 

H.R. Report No. 94-1680 

This is the House Report to accompany H.R. 8002 - authored by Mr. Haley, from the 
Committee on Interior and Insular Affairs, dated September 24, 1976. It states that the 
House Subcommittee on National Parks and Recreation conducted hearings on several 
PRNS-wilderness-related bills earlier that month [note, I have never been able to find a copy of these 
hearings]. 
The "Section-by-section Analysis" contains the following paragraph: 
"As is well established, it is the intention that those lands and waters designated as potential 
wilderness additions will be essentially managed as wilderness, to the extent possible, with 
efforts to steadily continue to remove all obstacles to the eventual conversion of these lands 
and waters to wilderness status. The committee specifIcally noted that the utility lines, 
easements and rights-of-way through the Muddy Hollow Corridor should be eliminated as 
prompdy as possible." [This is odd language, since the designation of''potential wilderness" was NOT 
well-established at the time, it was the first Congressional use of the term. And that additional sentence 
about Mudtfy Hollow again seems to support that the committee was NOT specificallY focusing on the f!Yster 
operations.] 

Note that attached to the report is a letter from John Kyl, Assistant Secretary of the Interior, 
dated September 8, 1976, in which the Administration continues to recommend that Drake's 
Estero (among other areas) NOT be included in wilderness designation, because commercial 
oyster farm and reserved rights by the State made it inconsistent with wilderness. Also still 
arguing against classification as a natural area. 
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Senate Report No. 94-1357 

Senate Report 94-1357, dated Sept 29, 1976, accompanies H.R. 13160 says the following 
about potential wilderness on page 3: 

"National Park Service wilderness proposals have embodied the concept of 'potential 
wilderness additions' as a category of lands which are essentially wilderness in character, but 
retain sufficient non-conforming structures, activities, uses or private rights so as to preclude 
immediate wilderness classification. It is intended that such lands will automatically be 
designated as wilderness by the Secretary by publication of notice to that effect in the 
Federal Register when the non-conforming structures, activities, uses or private rights are 
terminated. 
"The [Senate] Committee's retention of the potential wilderness provisions contained in the 
House passed measure should not be construed to be an advocacy of this classification by 
the Committee. Although the Committee understands the Department's rationale for this 
legislative classification, the Committee reserves the right to question this procedure at 
future wilderness hearings." 

1976 PRNS Wilderness Legislation 

There are actually two pieces of legislation establishing the PRNS wilderness area - the first 
is Public Law 94-544, dated October 18, 1976, designating 25,370 acres at PRNS as 
wilderness, and an additional 8003 acres as potential wilderness. It enacts H.R. 8002, but 
contains no definition of potential wilderness within the law itself. 

This is followed by legislation passed on October 20, 1976, as Public Law 94-567, 
designating wilderness areas within thirteen units in the National Park System, including 
PRNS (same acreage, and the Acts refer to the same map, number 612-90,000-B). It enacts 
H.R. 13160, and includes a vague definition of potential wilderness in Section 3: 
"All lands which represent potential wilderness additions [8 of the 13 units in the Act have 
potential wilderness designations], upon publication in the Federal Register of a notice by 
the Secretary of the Interior that all uses thereon prohibited by the Wilderness Act have 
ceased, shall thereby be designated wilderness." 

Neither law contains the specific language recommended by the CAC subcommittee. 

These statutes were the first formal use of the concept of "potential wilderness" by 
Congress. This designation is not described in the 1964 Wilderness Act itself, and there is 
no indication that it carries any Congressional intent to compel non-conforming uses in 
"potential wilderness" to cease as soon as possible. All that is said about it is in PL 94-567: 
"Sec. 3. All lands which represent potential wilderness additions, upon publication in the 
Federal Register of a notice by the Secretary of the Interior that all uses thereon prohibited 
by the Wilderness Act have ceased, shall thereby be designated wilderness." 

No specification, as was written in the House Report 94-1680, regarding the speed at which 
those uses should cease. 
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Oddly, Map 612-90,000-B has different acreage numbers than the two Acts: it refers to a 
total of 24,200 acres of wilderness and 8,530 acres of potential wilderness. It is not clear 
why the discrepancy, and impossible to tell which acres have been added/left out of each 
category. 

PRNS Planning Materials 

1980 GMP for GGNRA/PRNS, the PRNS management objectives most relevant (p. 11) 
include, under Natural Resources Management, "to manage seashore activities in the pastoral 
and estuarine areas in a manner compatible with resource carrying capacity," and specifies 
"To monitor and improve mariculture operations, in particular the oyster farm operation in 
Drakes Estero, in cooperation with the California Department of Fish and Game"; and 
under Cultural Resources Management, "to monitor and support productive land uses and 
activities which are consistent with historic patterns," and specifies "to ensure that 
agricultural and maricultural activities are consistent with the historical evolution of land and 
water use in Point Reyes." 

In the Assessment of the Alternatives, the summary table of development proposals lists 
Johnson's Oyster Farm as both the existing and proposed uses at that location; i.e. the EIS 
did not consider the possibility of the oyster farm shutting down under this plan. 

There's almost no mention of the oyster farm anywhere else in the plan or EIS. 

1992 Land Protection Plan - plan is mosdy focused on remaining non-federal lands within 
PRNS - accordingly, absolutely no mention of Johnson's Oyster Company or anything to do 
with land use at Drake's Estero. 

1997 Environmental Assessment for proposed replacement and rehabilitation of facilities at 
Johnson Oyster Company - considered three alternatives: A) no action; B) rehab. Of two 
facilities and construction of a new processing facility (a 12,000 sq ft building); and C) rehab. 
of existing structures. Alternative B was the preferred alternative. 

Letters were written concerned about both expansion of the oyster operation, and long-term 
impacts of oyster production on the estuary. JOC agreed not to exceed 700,000 lbs of 
production annually, and studies were planned to research long-term impacts. The NPS 
concluded that the project would have no significant impacts on the environment, and the 
project was unanimously approved by the GGNRA Citizens Advisory Commission on July 
18, 1998. The EA was signed by Acting Superintendent Frank Dean on August 11, 1998. 

In the Affected Environment section of the EA, the current status ofJOC is described: 
Reservation of Use and Occupancy. 
"JOC, and its successors and assigns, has a terminable right to use and occupy the five acres 
until the year 2012 'for the purpose of processing and selling wholesale and retail oysters, 
seafood and complimentary food items, the interpretation of oyster cultivation to the visiting 
public, and residential purposes reasonably incidental thereto.' The PRNS GMP is currendy 
being revised. An issue to be addressed is the long-term status of the lease agreement past 
2012." 
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In the section, Impacts on the Economy, the EA states: 
"Positive impacts would occur because the operation ofJOC (the oyster farm) would 
continue. Construction costs, associated with this option are estimated at over $450,000. 

Conclusion. Under this alternative, JOC will continue to operate and contribute to the local 
economy. Since JOC produces 38% of the total harvest of oysters in California, they are a 
major contributor to the State's oyster supply." 

Federal Register, Vol. 64, No. 422, November 18,1999 

The NPS published formal notice that all uses prohibited by the Wilderness Act on 1,752 
acres of potential wilderness, in the Muddy Hollow Corridor, Abbotts Lagoon, and 
Limantour Estero, had ceased, thereby adding these lands to "full" designated wilderness. In 
Muddy Hollow, the pre-existing utility lines (23 years after House Report 94-1680 specified 
they should be removed "as promptly as possible") had been undergrounded; it is not clear 
what action merited the change of status for Limantour or Abbotts, as the State of CA's 
reservation of rights is still in effect. 

Note that the FR notice refers to Public Law 94-567 (not PL 94-544), and specifically to 
Section 3 of that Act which includes the mechanism for converting potential to "full" 
wilderness. 
[In contrast, the Held Solicitor's opinion dated l:'ebruary 26,2004 regarding the Johnson Oyster 

Compa'!J's lease ONLY refers to Public Law 94-544, which does not contain the Congressional definition 
of "potential wilderness. '] 

2001 (updated 2006) NPS Management Policies 

In 2001, the Management Policies contained language that 'will seek to remove from 
potential wilderness the temporary, non-conforming conditions that preclude wilderness 
designation.' However, this language was amended in 2006, and the current version of 
Section 6.3.1 requires the NPS to manage potential wilderness as wilderness "to the extent 
that existing nonconforming conditions allow. The National Park Service will apply the 
principles of civic engagement and cooperative conservation as it determines the most 
appropriate means of removing temporary, nonconforming conditions that preclude 
wilderness designation from potential wilderness." 
[Note that there is no mention of the speed/ u'l,enry at which this process should happen.] 

Additional recent, relevant material from other NPS units 

Yosemite National Park still has several "potential wilderness" designations, including the 
five High Sierra camps and the Ostrander ski hut, which the 1980 Yosemite GMP described 
as such: "The Ostrander ski hut and the High Sierra camps will be reclassified as potential 
additions to wilderness. They will continue to be available for public use ... " According to 
the Yosemite NP web manager (email March 22, 2007, to Lisa Bush), the 1992 Concession 
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Services Plan/Environmental Impact Statement and subsequent new concession contract of 
1993 authorized continued operation of the High Sierra Camps. 

While there has been some controversy from wilderness-purists there lately (NPS wants to 
upgrade the sanitation facilities at the Vogelsang camp, and some high sierra hikers are 
fussing at them; the NPS cited the above language from the 1980 GMP as recently as Feb 
13,2008), most people don't seem to be advocating that the NPS get rid of the camps ASAP 
to add those areas into "full" wilderness. To the contrary, the New York Times published an 
article on October 12, 2007, in its travel section about the High Sierra camps, entitled "For a 
Lucky Few, Yosemite Oases," praising the availability (by lottery, because demand is so high) 
of these camps. 
http://travel.nytimes.com/ 2007 / 1 0/12/ travel/ escapes / 12yosemite.html?ref=travel 

October 30. 2007. Testimony of Karen Taylor-Goodrich. Assoc. Director for Visitor and 
Resource Protection. NPS, testifying before the House subcommittee re: a bill to designate 
lands in Sequoia-Kings Canyon as wilderness -- on the second page, she specifically says: 
"The broader map Guly 2007) shows the exclusion of four check dams located in the 
Hockett Plateau/Mineral King area from wilderness designation. We recommend that the 
dams be designated as potential wilderness additions rather than be set aside as exclusions. 
This would allow Southern California Edison, the operator, to continue its hydroelectric 
power operation as long as it wants. However, in the event that the operator of the dams 
ceases to operate them in the future, the National Park Service would have the option to 
convert the area to wilderness through administrative action. The designation of "potential 
wilderness addition" has been used in the existing Sequoia-Kings Canyon Wilderness and in 
other wilderness areas in similar cases of non-conforming uses." 
[Note, in her testimo,!), ''potential wilderness" = the non-conforming use can stt!Y as long as it wants, there's 
nothing about phasing it out as soon as possible etc.] 
http://www.doi.gov/ocl/2006/HR3022_103007.htm 

Grand Canyon National Park involves a more complex situation, as the NPS made 
wilderness recommendations back in 1980, but which Congress has not yet acted upon. The 
recommendation includes the Colorado River corridor to be designated as potential 
wilderness, pending the elimination of motorized rafts from the river. The NPS has a 
general policy, published in the 2001 Management Policies, to manage lands recommended 
for wilderness in such a way as to not impair its suitability for wilderness designation. 

More recently the NPS released the 2006 Colorado River Management Plan, which permits 
the use of motorized rafts. A group of wilderness advocates sued, arguing that the 2001 
Management Policies prohibit the NPS from diminishing the wilderness character of a 
potential wilderness area. 

A US District Court decision flled November 27,2007, held that the NPS is not legally 
bound by its policy manual, because it does not prescribe substantive rules, and is instead 
intended as a "guidance document." The court also finds that: 
"The language of Section 6.3.1 [of the NPS Management Policies] makes clear that the Park 
Service is required to manage potential wilderness areas as actual wilderness only 'to the 
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extend that existing non-conforming conditions allow.' This language does not require the 
Park Service immediately to remove existing non-conforming uses - in this case, motorized 
rafts. It requires the Park Service to manage the Colorado River Corridor as wilderness to 
the extent possible given the existing use of motors." 
"Section 6.3.1 further states that the Park Service 'will seek to remove from potential 
wilderness the temporary, non-conforming conditions that preclude wilderness designation.' 
[note that the language in this section has since changed slightfy, see above] Seasonal use of motors on 
the river do not preclude wilderness designation. Plaintiffs do not contend that such uses 
work any permanent change on the Corridor that would preclude later wilderness 
treatment." 
The decision is apparendy in the process of being appealed. 
A description of the case, as well as a link to the legal document itself, can be found here: 
http://www.gcroa.org/Pages/wilderness.htm 

Cumberland Island National Seashore -- There is also an on-going dispute about 200 acres 
of potential wilderness and the residents' abilities to conduct tourist tours of historic 
buildings - see the following article from January 2005: 
http://trave12.nytimes.com/2005/01 /15/ national/15island.html 
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1 MARIN COUNTY 

._~ I COMMUNITY Df;Vf;LOPMf;NT AGkNCY 
~ .. ~~~ .... BRIAN C. CRAWt=ORD. DI[<f;CTOR ......... 7 

November 22,2010 

DBOC SUP EIS c/o Superintendent 
Point Reyes National Seashore 
1 Bear Valley Road 
Point Reyes Station, CA 94956 

SUBJECT: Scoping comments- Drakes Bay Oyster Company Special Use Permit EIS 

Dear Superintendent Muldoon: 

Thank you for providing the Community Development Agency (CDA) with the opportunity to 
submit comments regarding the scope of issues to be evaluated in the Environmental Impact 
Statement for the Drakes Bay Oyster Company Special Use Permit. CDA respectfully offers the 
following comments to assist the National Park Service in their environmental review process. 

The applicant's proposal requesting the issuance of a new permit for commercial harvesting and 
processing of shellfish is consistent with County agriculture and mariculture policies set forth in 
the Marin County Local Coastal Program (LCP), Unit II, certified by the State Coastal 
Commission April 1, 1981. Relevant excerpts from the LCP, Unit II, text (pgs. 56-62) include, 
but are not limited to, the following: 

AGRICULTURE AND MARICULTURE 

The Coastal Act strongly supports the preselV3tion of agricu1tural lands in productive agricu1tural use 
and slrictly controls the conversion of agricu1turallands to other uses .... WIth regan:ls to maricu1ture, 
the Coastal Act encourages its development in amtal waters ac; a means of providing additional 
focxl sources ... 

Maricu1ture operations in the area of 1he federal pm consist of 1he 1 {)6(}.acre Jolmson's Oyster 
Fann in Drake's Estero and Spengers, a sma11 operation on Tomales Bay. Jolmson's Oyster Fann 
is a major oyster producer statewide, producing some 20010 of 1he state's total rrunketable oyster 
crop. Additional maricu1ture operations could be accommodated on tidelands and submerged 
lands wi1hin the pmk; however, the National Pmk SeIVice hac; a policy against further 
commercial development. 

TheGMPsupportscontinuedmaricu1tureoperationsinamarmercompatible with resource 
carrying capacity. Monitoring is also :reccimmended, in cooperation wi1h the CaIi:fomia 
Department ofFish and Game. The LCP concurs that mariculture should continue 
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within the park. The LCP also recomrn.t:nds that additional maricu1ture operations be c0n

sidered in pmk waters, provided that fuey are compatIble wi1h ofuer parle uses and that 1hey are 
sul?iectto consistencyreview by the Coastal Commission ... 

FEDERALPARKIANDS 

LOCAL COASfAL PROGRAM POLICIES 

4. Agriculture and mariculture ... 

c. Existing maricu1ture operations are encouraged and should be penni tted to continue 
in the parks. Additional mariculture activities should be considered 
providOO that they do not conflict with public access, recreation, or the protection of 
visual resources. New maricu1ture activities should be subject to consistency review by 
the Coastal Commission. 

Thank you again for the opportunity to comment. We look forward to reviewing the Draft EIS 
once it is released. If you have any questions or would like to discuss this matter, please contact 
me at this office. 

Sincerely, 

Rachel Warner 
Environmental Planner 

cc: Board of Supervisors 
Matthew Hymel, County Administrator 
Brian Crawford, Director, CDA 
Tim Haddad, Environmental Coordinator, CDA 
Tom Lai, Planning Director, CDA 
Jack Liebster, Principal Planner, CDA 



19 November 2010 

Superintendent 
Point Reyes National Seashore 
1 Bear Valley Road 
Point Reyes Station, CA 94956 

Oysters have been harvested in the Point Reyes area since before white men stepped foot 
on the continent. As the sole remaining oyster cannery in the state, the Drakes Bay 
Oyster Company remains a source of local pride; our only trusted source of fresh oysters, 
a primary job provider, and a unique destination. This small scale, low impact, 
intensively managed operation is model for public/private partnerships within the NPS. 

One in four NPS areas contain significant agricultural assets deeply rooted in their 
area's history, economy and cultural landscape. In England the numbers are much 
greater. These facilities challenge the assumption that their use can't be 
environmentally friendly and that they are evil or damaging in any way to the 
surrounding landscape. Properly done studies of late prove beyond any doubt this is the 
case with Drake's Bay. I urge you to consider the overwhelming success of the 
Countryside Initiative in Cuyahoga Valley National Park and compare it with both the 
Oyster farm and the agricultural uses in Point Reyes that all predate the designation of 
the National Sea Shore. On this subject in a report to the NPS, Robert Page wrote "It is 
important to recognize that a significant agricultural landscape is a unique combination 
of nature and culture, and a farm is simultaneously an eco system, social system, and 
economic system. It Such is the case here. 

My Family urges you approve a renewable long term special use permit to the Drake's 
Bay Oyster Company to keep this extraordinary partnership alive. 

Steven Devincenzi 
Clare Devincenzi 
Margot Devincenzi 
Alyssa Devincenzi 
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DBOC SUP EIS c/o Superintendent Cicely Muldoon 
Point Reyes National Seashore 
1 Bear Valley Road 
Point Reyes CA 94956 

Dear Cicely, 

Thomas G Baty 

 

November 21,2010 

Here are my comments for the scoping phase of the EIS for the potential issuance of a 
new special use permit for commercial mariculture operations in Drakes Estero. As you 
know I have been following this issue intensely for years. I am both a local and a US 
taxpayer who is fiercely intent on seeing Drakes Estero being given full wilderness 
protection in 2012 as the current ROU expires. 

My comments are divided into two sections. The first is a run-through of impacts that 
need to be considered in drafting the EIS. In an effort to make my comments as helpful 
as possible I have followed the headings from the Impact Topics to be Analyzed list 
provided at the public comment meetings. The second section is a series of policy and 
process concerns that I would like to be considered as you draft the EIS. Thank you for 
what I know will be thoughtful and thorough consideration of these comments. 

IMPACT TOPICS TO BE ANAL YZED 

WILDERNESS: 

Issues for the EIS 
All aspects of the legal framework of the wilderness designation of Drakes Estero need to 
be evaluated. Assess the inconsistencies between wilderness designation and a 
mariculture lease renewal. Assess the legislative history of the 1976 Point Reyes 
Wilderness Act and the comments, arguments, and rationals for including Drakes Estero 
in a Designated Wilderness Area. Assess the effectiveness of compliance to the 1964 
Wilderness Act and the 1976 Point Reyes Wilderness Act by removal of mariculture 
from Drakes Estero. 

Discussion 
By all statutory and NPS policy standards, the mariculture operation is in direct conflict 
with wilderness designation of the Estero. Wilderness values, both as the highest level of 
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protection and preservation for natural ecosystems and as a standard of aesthetic ideals 
are severely impaired by the presence of a commercial, profit-driven, extractive 
enterprise. 

GEOLOGICAL RESOURCES: 

Issues for the EIS 
Evaluate the natural changes in the contours and features of the Estero's bottom and how 
these changes affect use patterns by harbor seals, birds, and other native species. 
Evaluate how mariculture operations and activities could alter both the features of the 
bottom and the use patterns by native species. Evaluate how the removal of existing 
mariculture gear could improve natural hydrology and estuarine function. 

Discussion 
The bathymetry of the Estero's sandbars, shoals~ and channels is quite dynamic by nature. 
An example of the importance of these dynamics can be seen in the harbor seals' use then 
abandonment of Sandbar A as it morphed from a protected island-type shoal to one that 
was fully connected to the shore at low tide and therefore unsafe (or at least undesirable 
for pupping) from a harbor seal's perspective. 

Weather variations caused by climate change will predictably cause significant changes 
in the Estero's bottom and can be expected to affect the use patterns by harbor seals, 
shorebirds, and other native species. If, as predicted, climate change elevates the 
intensity of storm events, harbor seal and bird use will move further into the northern 
reaches of the Estero increasing the likelihood of disturbance factors from mariculture 
operations. Sea level rise will also effect how these species use or abandon current 
shoals, sandbars, and beaches. 

Mariculture operations, particularly the placement of bag and rack cultures, presumably 
alter and impact the shape of the Estero bottom and the use patterns of the native species 
that depend on it for food and refuge. By altering tidal flow patterns and sediment fate 
and transport, rack and bag cultures can significantly change the dynamics of the Estero 
bottom. 

"Historic" or even currently permitted placement of racks and bags fails to account for 
the changing bathymetry of the Estero. Any option that includes the continuation of 
mariculture must include a more adaptive management plan that currently exists, one that 
recognizes the changing nature of the bathymetry and allows or restricts the locations of 
mariculture activities accordingly (see Park Operations). 

WATER RESOURCES: 

Issues for the EIS 
Water Supply and Discharges. 



What is the status of the fresh and salt water supplies for the mariculture operation? Is 
the drinking water source at the shucking plant of high enough standards to meet the 
sanitation needs of commercial food preparation? What is the status of the wastewater 
systems for the shore-based operations? Is the septic system adequate to handle the 
current volume of employees and visitors? What is the volume of eflluent from the 
shucking plant and how is it disposed of? If it flows into the septic system wouldn't the 
salinities severely harm the microbial function of the leach field? If the eflluent is 
allowed to simply flow back into the Estero, have these impacts need to be identified and 
assessed. 

Discussion 
In 1998 in preparation for a re-build of a sub-standard septic system, there was an 
Environmental Assessment done for Johnson's Oyster Co. that established a production 
cap of 700,000 lbs ofmaricultured product. The cap was presumably tied to a capacity to 
handle water and wastewater needs. Has this cap been met and/or enforced? 

In their Consent Cease and Desist Order (#CCC-07-CD-Il) in 2007 the California 
Coastal Commission expressed concern over the operator's seawater collection, use and 
discharge systems. 

MARINE AND ESTUARINE RESOURCES: 

Proximity to a no-take Marine Reserve 

Issues for the EIS 
Consider the significance of an entire California estuary ecosystem protected by Marine 
Reserve status under the 1999 Marine Life Protection Act. Evaluate the impacts of 
adding significant extra acreage to an existing State Marine Reserve. Evaluate how State 
Marine Reserve status for the entire Estero would support the preservation and protection 
values of the NPS and wilderness designation. 

Discussion 
The MLP A process identifies the need for both unique and representational habitat types 
to be protected by MPAs. Drakes Estero along with adjacent Limantour Estero was the 
only fully tidal estuarine habitat in the region (Pt Arena to Pigeon Point) to be offered 
protection from the disturbance and take of fishing activities. The Science Advisory 
Team and the CDFG classified mariculture operations as inherently embodying enough 
impacts to warrant the lowest level of protection on a six-point scale of highest to lowest 
degrees of protection within an MP A. 

In drafting the network of Marine Protected Areas in the region, the North Coast Central 
Regional Stakeholder Group recommended and the California Fish and Game 
Commission approved (5/10) split protection for the Estero: full Marine Reserve (no
take) status for Limantour and the mouth of Drakes Esteros and, in recognition of the 
current mariculture lease, a less protective status of a Marine Conservation Area for the 



northern portions of Drakes Estero that encompass the lease. The stakeholders in the 
NCCRSG recognized the unique nature of the estuary and significance of providing for 
its maximum protection: all three of the proposed options developed by the various 
interest groups as well as the Preferred Alternative forwarded to the California Fish and 
Game Commission specifically called for full Marine Reserve status as soon as the 
mariculture lease is over. 

Mariculture Debris 

Issues for the EIS 
Evaluate the environmental and aesthetic impacts of plastic mariculture debris. Assess 
and evaluate the effectiveness of the clean-up and monitoring program described below. 

Discussion 
The mariculture operation continues to be a steady source of plastic marine debris. 
Despite repeated statements ofa 'zero-tolerance' policy by the operator, the Estero 
shoreline, every ocean beach in the Seashore from McClures to Palomarin, and the ocean 
beyond has plastic debris that clearly come from the mariculture operation in the Estero: 
black pvc spacer tubes and plastic lids from the rack cultures and polypropylene bags 
from juvenile production and grow-out bag cultures. I have personally collected several 
hundred of the spacer tubes and numerous oyster culture bags (photos attached) in the last 
few years from the Estero shoreline, Drakes Bay beaches, and the northern beaches of the 
Seashore. DBOC is the only regional mariculture operation that employs these tubes in 
rack cultures. It should be noted that many of these spacer tubes are old---worn surfaces, 
barnacles, etc---and could probably be rattling around the Estero and nearby beaches 
since Johnson's Oyster operation. Many are apparently quite new with shiny surfaces 
and fresh saw marks and with the new polypropylene bags (that DBOC staff confirmed 
were theirs at a MCBOS hearing) are clear proof that the 'zero tolerance' policy has 
failed. 

Large storm events flush considerable amounts of plastic debris out into the open ocean. 
I believe the GFNMS has recognized the impacts of this ongoing source of marine debris. 
In the 1998 Environmental Assessment (required to permit the construction of a new 
septic system) Johnson Oyster Company agreed to do a monthly clean-up effort in the 
Estero and to pay the GFNMS to monitor the adjacent beaches to assure compliance. Is 
there any subsequent agreement that relieves DBOC of fulfilling these two requirements? 
Ed Ueber, the former manager of the GFNMS did research in the Estero years ago and 
has documented some of his observations of the current mariculture operation and 
specifically its continuing contributions to plastic marine debris. 

Beyond the environmental impacts of adding plastic debris to the marine system, nothing 
damages the aesthetic enjoyment and appreciation of the Seashore quite like plastic 
garbage on our beaches. 

Invasive species, non-natives, and diseases 



Issues of the EIS 
Assess the risk of mariculture introducing non-natives, invasives, and diseases to the 
Estero ecosystem. Evaluate the effectiveness of controlling or eliminating these risks 
through the removal of mariculture operations. 

Discussion 
All mariculture facilities carry an inherent and undeniable risk of introduction of non
native species and diseases to an ecosystem. DBOC currently claims to operate a closed 
system where they spawn their own seed oysters and out-plant the same, in theory 
reducing some of the risks of introduction. There is nothing in DBOC's lease with 
CDFG that prohibits stocking from outside the area (at one point Johnson's Oyster Co. 
was importing live oysters from Mexico) and therefore no safeguards that this currently 
self-claimed practice would continue. 

DBOC has successfully petitioned CDFG to modify their lease to allow manila clams to 
be grown throughout the entire lease area. There is no formal documentation of manila 
clams having successfully naturalized in Drakes Estero but I have personally found live, 
viable manila clams along the eastern shoreline of the Estero. This is a relatively recent 
introduction that could have been avoided. 

SPECIES OF SPECIAL CONCERN: 

Eelgrass Beds 

Issues for the EIS 
Consider the direct loss and damage to eelgrass beds caused by the mariculture 
operations. Consider how the removal of mariculture gear and activities will directly 
benefit the eelgrass beds in Drakes Estero. 

Discussion 
The NRC confirms that "shellfish mariculture and eelgrass compete directly for space" 
(NRC p.31) While the report notes the lack of research on the effects of mariculture on 
Drakes Bay eelgrass beds and considers the applicability of eelgrass research in other 
areas, it nonetheless acknowledges that eelgrass production is completely lost under the 
rack cultures and is directly damaged by the props of oyster boats. 

Eelgrass beds are further harmed by mariculture's role in the spread of the non-native 
tunicate. 

Continuation of the mariculture lease represents a significant negative impact to eelgrass 
beds. Project options that include any renewal of the mariculture lease should consider 
the removal of all racks in waters suitable for eelgrass productivity (roughly 8 feet) and 
the limitation of power boat traffic to channels deep enough to preclude the 
disturbance/damage to eelgrass by props. 



The current expansion of eelgrass beds in the Estero may be due to multiple causes. The 
most probable is simply a natural abundance cycle of the species; Tomales Bay eelgrass 
beds are more expansive and abundant than they have been in many years, if not ever. 
Another likely explanation is the near cessation of oyster cultivation by the prior operator 
before the sale to DBOC; most if not all of the oysters sold in their final years were 
brought in from other growers and sold as local product. Since the current expansion of 
eelgrass beds apparently began well before DBOC took over, mariculture supporters' 
claims of more oysters helping establish more eelgrass seems dubious. Finally, another 
explanation may be that human manipulation of eelgrass beds has lead to an initial 
suppression of natural abundance followed by a significant rebound. CDFG has 
generally attempted to limit the placement of oysters from interfering with eelgrass beds 
(and to some degree native clam beds). Past operators of the oyster business have been 
known to use herbicides on eelgrass beds so as to allow oyster racks to be placed in 
certain areas/shoals. I have personally spoken with three individuals that have direct 
knowledge of the application of herbicides, two that were actually hired to do the 
spraying. This activity occurred years ago; two of these individuals are now deceased 
and unfortunately the third is a local who is quite hesitant to come forward with concerns 
of social fallout. 

Coho Salmon and Steelhead Trout 

Issues for the EIS 
Assess the use of Drakes Estero as rearing and migration habitat for juvenile salmonids. 
Evaluate estuarine food supplies for downstream juvenile salmonids and the degree to 
which the cultivated bivalve might impact such things as zooplankton levels that serve as 
building blocks in the food-chain. 

Discussion 
Several streams in Drakes and adjacent Limantour Esteros support populations of state 
and federally protected (threatened status) steelhead trout and once supported 
(endangered) coho salmon as well. Significant restoration efforts by the NPS on 
Schooner, Home, Glenbrook, Muddy Hollow, and Limantour Creeks should help 
strengthen the steelhead populations and provide for the possibility of a return of the 
currently extirpated coho. The estuarine habitat in general and the refuge provided by 
eelgrass in particular are critical to survival and potential recovery of these species. 

The effects of the mariculture operations on the eelgrass beds alone---both the complete 
loss of eelgrass under the shade of the wooden oyster racks as well as the documented 
damage caused by the props of oyster boats---represent a significant negative impact to 
important rearing habitat for these threatened and endangered salmonids. 

Cormorants and other diving birds are known to significantly impact salmonid 
populations by predation on smolts as they move from the river to the ocean. Mariculture 
racks provide ideal resting/roosting habitat for cormorants. Does the mariculture 
operation support or attract an increased number of cormorants to the Estero and, if so, 
what are the impacts to the salmonids? 



Harbor Seals 

Issues for the EIS 
Evaluate the most recent, peer-reviewed scientific work on harbor seals in Drakes Estero. 

Discussion 
Much has been said and written about harbor seals population dynamics in Drakes Estero. 
In analyzing the mariculture's negative impacts on harbor seal use patterns the EIS 
should weigh the import of peer-reviewed science over advocacy interests claiming a 
scientific background. To my prospective the NCR study was not much more than a 
political stunt, quite similar in intent and purpose to NAS's shameful collaboration in the 
Klamath River water/salmon fiasco at the behest of political operatives. The NCR took 
testimony from certain 'scientists' and 'consultants' with absolutely no background in 
marine biology/ecology---the equivalent of hiring an 'expert witness' that can be paid to 
say anything. The NCR further damaged its credibility by excluding participation and 
testimony by local authorities on harbor seals populations and the Drakes Estero 
ecosystem (eg: Grosholz or Gulland) in another bow to political pressure. The Park's 
peer-reviewed science on harbor seals in the Estero has incorporated input from the NCR 
and MMC reviews, and the only criticism comes from unqualified OBOe advocates. 

FLOODPLAINSIFLOOD ZONES 

Issues for the EIS 
Evaluate the potential impacts to the Estero by regular flooding of the shore-based 
operation. 

Discussion 
Most of the shucking plant and landing areas of the shore-based operation is already 
subject to flooding. NPS has numerous photographs from a significant flood event in 
2005. Submerged buildings and equipment represent a risk of contaminants (fuel, 
chemicals, etc) being inadvertently allowed into the Estero. Much of the site is on un
engineered (and un-permitted) fill that is potentially subsiding. 

WETLANDS 

Issues for the EIS 

Evaluate the impacts of the shore-based facilities on the adjacent wetlands, considering 
the negative impacts of traffic (employee, trucking, retail), industrial noise, parking 
runoff, picnic facilities, lights and elevated human presence in such close proximity to a 
wetland. Evaluate the restoration potential of the transitional/tidal marsh that is currently 
lost beneath the production plant and parking fill. Evaluate the potential damage to 
wetlands along the shoreline by boat and oyster barge wakes. 

Discussion 



The ponding to the northeast of the shore-based facilities seems indicative of a 
significant freshwater source that once created a transitional freshwater/saltwater marsh. 
Clean-up at the expiration of the mariculture lease should include removal of structures, 
fill and other impediments to functional tidelands and adjacent wetlands. 

SOUNDS CAPES 

Issues for the EIS 
Identify and assess the noise levels and impacts from the pneumatic hammers. Evaluate 
the impacts of the noise levels of the entire shore-based operation---including the 
significant human presence caused by the retail operation and picnicking/grilling 
facilities---on the adjacent tidelands. 

Discussion 
On three occasions in the last few years I have heard a very significant noise coming 
from the land-based mariculture operations that sounded similar to but much louder than 
a pneumatic nail gun. I have not seen for myself, but have been told by kayakers 
launching next to the production plant that the source of the sound are pneumatic 
hammers used to chisel oyster clusters (from the rack cultures) apart. On one very calm 
clear spring day in 2009 I could distinctly hear this noise all the way to Drakes Head-
literally miles away. 

The substantial human presence at the retail operation (including the picnic scene) must 
have impacts on shorebird and wildlife use of the adjacent tidelands. Assessment needs 
to evaluate the relative use/disuse of this portion of the Estero (as might be measured by 
the use of a similar tidal reach.). 

CULTURAL RESOURCES 

Issues for the EIS 
Consider the potential impacts of boat and barge wakes on accelerated erosion of Native 
American midden sites along the Estero shoreline. Consider a clean-up and stabilization 
of the midden site adjacent to the production plant. 

Discussion 
Supporters for a lease extension erroneously cite the cultural values of the mariculture 
operation. The term 'cultural resources' generally applies to designated historic assets 
(structures) and archeological sites; 'cultural heritage' recognizes iconic and historic uses 
and activities within the Park. Cultural resources and cultural heritage activities can be 
gleaned from the Park's enabling legislation, subsequent legislation (such as the 1976 
Point Reyes Wilderness Act) and the GMP. Mariculture has never been cited as a 
'cultural' focus of the Seashore. The founding legislation makes no mention of 
mariculture nor does it even recognize any cultural significance, focusing primarily 
instead on the undeveloped natural environment. The GMP makes no mention of the 
oyster operation as a cultural use. None of the structures or physical aspects of the 
operation qualify as historic per Park and NPS policies. The 1998 EA conducted an 



historical assessment of the structures and found that nothing of historic value per NPS 
criteria and policies. To claim cultural significance of the oyster company is a purely 
subjective misuse of the relatively legitimate recognition of the dairy and beef ranches, 
the Lighthouse and Coast Guard Lifesaving Station, etc. The NRC study inaccurately 
cites the "cultural" aspects of the mariculture operation. The NRC was tasked to consider 
the best available science regarding the ecosystem impacts of mariculture in the Estero 
and has no standing or policy authority in delineating the cultural values of this 
commercial enterprise. 

The Native American midden site next to the production plant has been severely trashed 
over the years, in no small part by past mariculture operators. Perhaps a cultural (and to 
the extent possible, archeological) restoration should be considered. 

SOCIOECONOMIC RESOURCES 

Issues for the EIS 
Assess claims by mariculture supporters that DBOC accounts for 30 jobs. Assess claims 
by DBOC and supporters of economic benefits (annual revenues) to local economy. 

Discussion 
What documentation or proof is available to support these figures? What documentation 
is there that the jobs cited are solely connected to the oyster company (the operator has 
local beef ranching, excavating, paving, quarrying, and green waste recycling interests) 
and whether the jobs directly associated to the oyster company are full-time, part-time, or 
contract positions? Does the number 30 include lobbyists, public relations consultants, 
and advisors to the campaign to renew the lease? How many members of the operator's 
immediate family are included in this figure and how many are active or passive 
employees of the operation. To the extent legally possible, the NPS needs to be given 
substantial proof and verifiable documentation that the economic benefits claimed by the 
operation do, in fact, exist. 

VISITOR EXPERIENCEIRECREA nON 

Issues of the EIS 
Evaluate negative visual impacts from mariculture operations in perspective of the 
Estero's potential wilderness designation. Assess the negative impacts of the 
'informational' outreach by DBOC on visitor impressions of the Seashore. 

Discussion 
The current mariculture operation represents a significant negative impact to the visitor 
experience in the Seashore. The land-based operations truly are an eyesore: derelict 
buildings and equipment, mountains of refuse (mostly oyster shells from the shucking 
operations) and a land/sea interface at the landing that seems an insult to the 
environmental and aesthetic values of the Estero. The work-mats and pallets in the 
docking area that are being squished into the tidelands seem particularly out of place in 
the middle of a National Seashore. The needless visual impacts of numerous derelict 



oyster racks and random (seemingly un-used) pipes, lines and buoys out on the Estero do 
not benefit the visitor experience in terms of impairing natural vistas. 

DBOC has currently been using tours, handouts, and other 'education and outreach' tools 
in its campaign to overturn the 1976 Point Reyes Wilderness Act, the GMP, and other 
park policies to extend the oyster lease on the Estero. While I have not personally seen or 
heard the content of this material, I am quite certain that it does not cast the PRNS in a 
positive light. For a thorough scoping and analysis of the visitor experience, the EIS 
process needs to gather all 'informational' material generated and disseminated by 
DBOC and assess its impacts on visitors to the oyster company in terms of their 
impressions about the Park. 

DBOC's cynical assaults on park staff and park volunteer programs impair visitor 
experience. I have been a park volunteer for many years and am continually impressed 
with the natural resource managers of this park and the programs they provide that 
engage the public with protecting park ecosystems and species of special interest. Direct 
and personal attacks in the local press on Park volunteers are unconscionable and will 
lead to a rapid decline in volunteer participation across a range of Park programs. 

My personal recreational experiences in the Seashore have been significantly damaged by 
DBOC and their relentless campaign to extend business beyond 2012. For more than 40 
years I have explored the shoreline of the Estero, fishing and clamming but mostly 
enjoying the wildness of an undeveloped piece of the coast. A true believer in the 
importance of wilderness in general and Point Reyes designated wilderness in particular, 
I was here when the 1976 Point Reyes Wilderness Act was made into law and have been 
looking forward to the lease expiration in 2012 so that the Estero can be returned to a 
much deserved wild state. Instead of witnessing a timely wind-down in operations, I see a 
ramping up of production with new gear types in new locations. Instead of discovering 
native Pacific littlenecks as I clam, I find non-native manila clams that have apparently 
just naturalized along the shore of the Estero, making the predictable jump from 
mariculture bag to competing with natives for a place in the inter-tidal zone. 
Beachcombing on Drakes Beach after a winter storm, I fmd the beach littered with plastic 
debris, some of it clearly originating from the mariculture operation. I hike out the Estero 
trail on a spring morning, sadly amazed at how the sound of pneumatic hammers from the 
production plant carries across the otherwise still and quiet waters. 

PARK OPERATIONS 

Issues for the EIS 
Evaluate the efficacy of the current management and oversight of mariculture operations. 
Assess the resources that would be necessary to adequately manage DBOC. Assess the 
impacts to the Estero's potential wilderness designation ifNPS had a regular boat 
presence on the water. 

Discussion 



The NPS managerial function for DBOC in its current form is wholly inadequate and 
would need to be completely revamped if a lease renewal were to happen. Compliance, 
monitoring, oversight, and enforcement are lacking and for the most part non-existent. 
DBOC seems quite determined to function outside the terms and conditions of their lease 
and ancillary permits: disregard for lease boundaries and established exclusionary zones, 
the unauthorized expansion of manila clam cultures, sales of non-maricultured foodstuffs, 
and un-permitted 'improvements' of paving, signage, and picnic facilities are all 
documented examples of DBOC' s contempt for the rules. Management of this operation 
is made more difficult by the multiple and decentralized jurisdictional authorities of the 
NPS, CDFG, CCC with influence by a string of additional agencies and overseers 
(CDHS, MCC, MCEHS, etc.). 

Current staffing and resources are inadequate to handle the monitoring and enforcement 
of the mariculture footprints in the Estero. Park biologists and (unfairly) park research 
volunteers are being called upon to provide oversight and compliance support. In respect 
to the potential wilderness designation of the Estero, park staff rarely accesses the Estero 
in vessels other than kayaks. Effective management of the mariculture operation requires 
a marine presence in the form of a boat for a NPS enforcement authority as well as to 
provide access for NPS monitors and personnel from other permitting agencies and 
authorities (such as NRC, the MCC, and fact-finding politicians). The need for a NPS 
boat on the water would unfortunately elevate uses and create impacts counter to 
wilderness values. 

The following comments are outside the list of impact topics to be analyzed; staff may 
integrate in the scoping document when and where appropriate. 

Maximum protection of natural resources 
The preponderance of applicable laws and NPS policies call for protection of natural 
resources to be elevated above other park uses. The enabling legislation specifically calls 
out "maximum protection, restoration, and preservation of the natural environment." A 
combination of the Wilderness Act 1964 and the 1976 Point Reyes Wilderness Act 
establish a rigorous criteria for natural resource protection where even in the event of a 
discretionary consideration, natural system preservation and protection is mandated 
above any other option. Both the 1976 statute and NPS policy require that while 
recognized as potential wilderness, Drakes Estero is to be managed to the extent possible 
as full wilderness. 

All assessments and evaluation of impacts for the EIS must be done in context of a 
wilderness area within a national park that was founded for the purpose of protecting the 
natural environment. 

Baseline conditions 



The NEPA process requires the identification of baseline conditions to assess and 
evaluate the impacts that will be caused by the project. The problem with identifying 
current conditions is that there is inadequate monitoring and unverifiable accounts of 
production levels by DBDC. Perhaps the most solid approximation of 'current' 
conditions would be a combination of a recent date·certain reporting by the operator plus 
a compilation of all existing permits that set limits on total production levels. I believe 
the CDFG lease requires year· end reporting not only of harvest levels as well as acreage 
and total out·planting. If reported to CDFG the 2009 (last full year's figures) numbers 
for be used as an initial basis for baseline conditions. All existing permits from NPS, 
CDFG, and the CCC could be collated for legal limitations of baseline conditions, 
particularly ifDBOC numbers for 2009 exceed permitted amounts. Secondary permits 
and limitations such as the 1998 EA and subsequent building permits also need to be 
evaluated. 

Impacts assessed at build-out 
Similarly to the intangible nature of the baseline conditions noted above, the current state 
of agency monitoring and the inherent prospects of self-dealing by the operator make any 
quantification of actual current conditions difficult. Given the sharp increases in 
mariculture operations in recent years, impacts for the mariculture operation should be 
evaluated to the maximum allowable capacities for every aspect of the lease: maximum 
annual production, maximum out-planting, total allowable footprint of bag and rack (and 
if appropriate, any other) cultures, and any other quantifiable parameters that would be 
critical in identifying potential impacts. Since the trajectory of DBDC production has 
shown little sign of slowing down, the impacts from a new lease should be assessed at 
maximum build-out. 

"No action" alternative 
The current planned expiration of the mariculture lease in 2012 should be identified as 
the "no action" alternative. Supported in statute by the 1976 Point Reyes Wilderness Act, 
in policy by the 1980 GMP and 2006 NPS guidelines, and by the guiding mission and 
purpose of National Parks, the end of the lease is already set as a date certain with 
literally no action required by the NPS. 

Possible action alternatives 
The EIS should consider alternatives that not only end mariculture operations in the 
Estero, but that have degrees of restoration for negatively impacted areas. The current 
lease requires the operator to remove all gear from the water at lease-end. Less apparent 
is the fate of the shore· based operations. Potential alternatives could include removal and 
restoration of the entire shore-based facility, from buildings to the paved parking area. 
As noted in the earlier consideration of Wetlands, the rather extensive area of fill that 
much of the current facilities are built upon seems a natural restoration project site. 
Depending on its hydrology, the lagoon behind the fill should be considered as a specific 
feature of a potential restoration alternative, either as a tidal lagoon or as a freshwater or 
transitional marsh. Another action alternative could provide for the creation of an 
educational and outreach program that could focus on the importance of a wilderness 
estuary. From the local debate on the future of the Estero it is quite clear that many 



citizens do not understand the defInition of wilderness nor its importance on our public 
lands. The Park and the Estero clearly do not need any additional visitor facilities. Since 
the shoreline of the project area is not designated as wilderness, there needs to be an 
outreach effort to ensure that park uses beyond the waters of the Estero do no hann. The 
program could be a focused docent effort to help not only kayakers, but also hikers and 
equestrians be aware of how their presence can adversely effect certain species and how 
we can better enjoy this wild place with minimal impacts. 

Analysis of the cumulative impacts to a designated wilderness area 
Since the Estero is still legally designated as "potential wilderness" all effects from both 
past and present mariculture operations need to be quantifIed as impacts or at least 
potential impacts. As a plainly extractive commercial enterprise, the mariculture 
operation is antithetical to wilderness values on biological as well as aesthetic levels. 
DBOC purchased the liabilities of Johnson Oyster Company as well as the assets. The 
scoping process needs to consider all impacts from mariculture in the Estero since the 
passage of the 1976 Point Reyes Wilderness Act. While baseline conditions for the EIS 
analysis may be close to the current state of the mariculture operation, this baseline needs 
to recognize pre-existing negative impacts and potential impacts to be evaluated even 
before the project alternative is considered. 

Clean-up at lease end 
The current lease calls for the removal of all mariculture gear upon expiration of the 
lease. The project alternative(s) that include a new mariculture lease should include 
safeguards for the successful removal of mariculture gear from the Estero at lease end. 
Adequate time needs to be given for the task. Current mariculture gear could take 
months to remove; maximum build-out of the lease area could take signifIcantly longer. 
Any lease renewal should strongly consider a sunset date on out-planting so there is no 
issue with removing immature or juvenile stock at lease-end. The mariculture operator 
also needs to be held fInancially accountable for any clean up not completed by lease
end. Many mariculture lease-holders are required to post a performance bond to insure 
adequate resources for lead-end. Given the track record of DBOC of ignoring directives 
in their lease and other obligations (eg: paying the fine levied by the CCC over blatant 
disregard for placement of clam cultures) it would be prudent to insert both a clean-up 
schedule and a performance bond if a new lease is to be considered. 

DBOC history of non-compliance 
As Section124 of Public Law 111-88 provides the DOl with a discretionary choice to 
issue DBOC a new lease, prudent management might call for an evaluation of the 
leaseholder's past history as a park leaseholder. In their short time on the Estero DBOC 
has shown an inability to function within the bounds of their current lease and permits. 
Part of their history of non-compliance may be chalked up to conscious strategic 
maneuvering in an attempt to sway public opinion or to gamer political attention in the 
campaign to secure a new lease. Much of the unauthorized activities are more probably 
the result of human error and a casual attitude towards agency directives. Granted that 
DBOC purchased the operation with an outstanding Cease and Desist Order from the 



CCC and considerable issues with Park directives at the time of the sale, they have 
created a legacy of noncompliance: failure to secure NPS approval for the initial 
acquisition from JOC, operating without required permits, placement of non-permitted 
species in their lease, placement of mariculture gear in explicit exclusionary zones of the 
Estero, allowing non-mariculture use of oyster boats (eg: recreational clamming and 
fishing), un-permitted paving of their parking area, un-permitted improvements to their 
picnicking facilities, un-permitted group events and tours, and repeated installation of un
permitted signage. This is not an exhaustive or all-inclusive list; the Park should have a 
full accounting of noncompliance available for the EIS to consider. Upon evaluation of 
DBOC's history of noncompliance, can the Park even begin to mitigate the risk of 
negative impacts that would be associated with a new lease? 

As I write these comments I am again struck by the near-absurdity of this exercise. 
Considering the National Park's mission and clear policy directives, the 1976 Point 
Reyes Wilderness Act, and the very character and meaning of the Point Reyes National 
Seashore, I am somewhat surprised that the mariculture operation was not shut down 
years ago. 

Sincerely, 

Attached photos and id notes 



Identification of attached photos: 

Photo# 1 Samples (three) of oyster culture bags found in beach wrack in Drakes Estero 
and on the high tide line along Limantour Beach. 

Photo #2 A tub (mine) full of pvc oyster spacer tubes from the shoreline of Drakes 
Estero and every ocean beach within the Point Reyes National Seashore. 

Photo #3 A close-up of the spacer tubes illustrating the differences between worn (on 
the left) and newer (on the right) conditions. 

Photo #4 Roughly 650 space tubes I have collected on the beaches of the Point Reyes 
National Seashore. Many more have been collected and given to the Seashore 
administration, GFNMS, and disposed of in landfill. 
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We have basic questions and concerns regarding what appears to be a serious and inappropriate 
misrepresentation of science and facts by the National Park Service. The alleged fabrication of data 
and concealment of information that has been reported by local media is particularly disturbing. Does 
unbiased science justifY the conclusions that the park has reached to try to show environmental 
impact? If not, then the park service should make significant changes to its protocols to ensure that 
this does not happen again. Steps should also be taken to repair public confidence in the park service, 
which has been significantly eroded during the last five years of this avoidable controversy. 

We also understand the concern that, in this corporate world, allowing Drakes Bay Oyster Company to 
extend its lease could potentially open a door to other corporations in other places including 
wilderness areas. But, there are many corporate entities operating in national parks --including many 
concessions-- that already transcend this threshold. How does this case change the existing 
environment? In this instance, it seems that the park has a hidden agenda DBOC aquaculture does 
not constitute a new use. Furthermore, the DBOC's land base operation is not in a wilderness area as 
currently designated, and this particular park has already included non-wilderness facilities such as 
roads, parking lots, park service housing, and an education center and youth hostel carved into and 
bifurcating its existing designated wilderness... As a park, how are we going to balance the various 
existing uses in the park? What is the way to handle this? How should we deal with it? Can 
mariculture be used as a tool to increase habitat value? It seems education and science advancement 
could far outweigh so-far undetermined effects of continuing this long-term ongoing operation. 

The renewable lease contract that DBOC purchased with the business from the Johnson family was 
mis-represented by the former PRNS superintendent, both verbally and in publications released 
electronically, as not having a renewal clause. The original lease should be released in its entire form 
to the public and included in the public record. 

In addition to our concerns above, please address the specific questions below. 

1. What is the actual project? 
Inasmuch as the aquaculture operations have been ongoing for more than 80 years, with written 
documentation for 80 years, and, whereas the park service overseeing the park lands has been only 50 
years at best, should not the question, and the "project" be: 
What are the effects of removing the ongoing operation and activities of the Drakes Bay Oyster 
Company operation? 

During the period of 1960 to the present, how has the production of the aquaculture operation varied? 
What were the greatest years of use? Compare the current forms of cultivation with previous forms of 
cultivation. 
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2. Physical Environmental impacts: 
Oysters are filter feeders and tend to "clean,, ·the waters. Harvesting oysters takes away a small 
portion of the overall productivity of a water body, however, water clarity increases and thus 
productivity can increase along with increased sunlight penetration. What impacts can be foreseen by 
elimination of aquaculture in the Estero? 

Has kayak use increased or decreased during the period of time that the national park service has been 
overseeing the Estero? 

If the aquaculture operations are eliminated, will this lead to an increase in kayak use in the Estero? 
Have there been increased or decreased incidences of seal disturbance as result of kayaks or trail 
users? Have there been incidents of park or private researchers disturbing seals. If so, what has been 
done about this problem?' Aside from increasing patrols, what steps has the park taken to educate the 
kayaking public regarding sensitive species that kayaks disturb? 

How will elimination of aquaculture operations imp~ automobile use and pollution from the 
numerous automobiles that currently transit Drakes Estero along Sir Francis Drake Blvd? 

3. Economic impacts: 
What are the short term and long term economic impacts of shutting down the aquaculture operations 
in Drakes Estero? How many workers would be displaced? What are the impacts on local businesses 
such as Priscilla's, the Inverness Store, the Station House, and other local eateries that sell oysters on 
their menus? 

Tomales Bay has been continually listed as an impaired water body, primarily as result of increased 
levels offecal coliform bacteria indicator levels following significant rainfall events that impact the 
ability of aquaculture operations to continue to harvest shellfish. Drakes Estero is not as significantly 
influenced by such events, however, and the Tomales Bay oyster operations rely on DBOC at times to 
augment their stocks during periods of closure. What is the economic impact oflosing this local 
economic buffer that assists Tomales Bay aquaculture companies in weathering through these periods? 
Inasmuch as oysters are popular, how will the demand for oysters be met ifDBOC is closed down? In 
addition to economic impacts, what will the environmental impacts be to Tomales Bay if Tomales Bay 
leases are increased in use or extent in response.? 

4. Cultural impacts: 
The Park has a mandate to protect and preserve cultural and historic uses. How will this be met by 
eliminating this historic aquaculture farm? 

5. Park user impacts: 
During the period oflate 1960s to present, how has the average number of visitors to the park 
changed? How many automobile trips are there currently past Drakes Estero on Sir Francis Drake 
Blvd? Is this significantly greater or lesser than in the late 1950s or early 1960's? 

How have the trails in proximity of Drakes Estero been utilized? Are there more or fewer number of 
trails? Has this increased or decreased access to the Estero? Is there greater or lesser use of these 
trails during the last 40 years? 

6. Potential Solutions?: We suggest an automatic extension of the aquaculture landbase operations 
lease, during which time there is baseline collection and analysis of data, and then a subsequent 
decision finalized at least one year prior to the end of the lease to determine the parameter for the 
extension of a longer-term lease. Management decisions need to be made with all parties at the table 
as an open and transparent operation. 

Thank you for this opportunity to comment. 

~/+-
On behalf of the Tomales Bay Association 

cc:open 

TBA Board of Directors: Elizabeth Black, President; Ben Moseley, Vice-President; Ken FOlC, Secretary; Peter Pyle, Treasurer; 
Dale Curtis; Madeline Hope, Melinda Leithold, Alistair Lizaranzu; Bob Chamberlain (di=lDremenlUs) 



I am writing in support of the continuation of Drake's Bay Family Farm beyond 2012. In 
particular, I support the farm gaining access to a renewable Special Use Permit which will 
allow the farm to continue in operation and to make the necessary building repairs and/or 
replacements to ensure continued success. 

As a local restaurateur, I am very familiar with the farm. We have featured Drake's Bay 
oysters (formerly Johnson's) on our menu for three decades. Without a doubt, the most 
pertinent interest of all visitors to the restaurant - whether from the Greater Bay Area or 
beyond - is OYSTERS. Our guests want to know the following: 

Do we feature local oysters? 
Is the oyster farm open to visitors? 
How do we get to the oyster farm? 

Our guests enjoy the freshness and local aspect of the oysters on our menu. In fact, it is 
this very appeal that contributes to the ongoing viability of my own business as well. 
Without the essence of what West Marin has to offer - local food - we would undoubtedly 
not prosper. 

Further, with a background in anthropology and social science in general, I would like to 
add another perspective: It is my firm belief that the notion that "nature" can be separate 
from "culture" is an outdated cosmology. 

Rather, human beings are an intricate part of nature. The low-impact and sustainable 
practices exhibited by Drake's Bay Family Farm are should be an inspiration. To 
eliminate this part of West Marin culture is to denigrate the very essence of what we strive 
to be. 

I implore you to approve continuation of the operation of Drake's Bay Family Farm 
beyond 2012. 

Sheryl Cahill 
Station House Cafe 
11180 Highway One 
PO Box 268 
Point Reyes Station, CA 94956 
415-663-1515 
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There have been so many excellent comments that I agree with supporting the 
position that the Drakes Bay Oyster Company should be given a ten-year 
Special Use Permit to continue oyster cultivation - that I won't repeat them 
here. I would like to specifically reference Dr. Laura Watt's column in 
the Point Reyes Light, November 18, 2010. 

I am a great fan of the National Park Service and our National Park system. 
I served for more than 10 years on the Yosemite Association Board of 
Trustees and am currently a member of the Yosemite Conservancy Council. I 
volunteer in the fundraising efforts of the Golden Gate National 
Parks/Presidio Trust Steering Committee as a member of the Golden Gate 
National Parks Conservancy. And, I am a member of the Point Reyes National 
Seashore Association. 

I am a fan of "Wilderness". But, I believe there should be a redefinition 
of wilderness in urban areas so that limited and appropriate "human" uses 
can be accomodated - ESPECIALLY when the human use causes no harm to the 
wildlife. 

Dr. Watt's comments about the High Sierra camps utilizing and not 
compromising lands designated as potential wilderness are well taken! 

West Marin (I am so lucky to live in Stinson Beach)has become a leader in 
rural/urban economic and aesthetic partnerships. I strongly urge the 
National Park Service to foster this unique relationship so that 
agriculture, aquaculture and preservation of open space and wildlife will 
prosper in future generations. We have a potential "Win-Win" situation here 
that should not be disrupted by strict adherence to the definition of full 
wilderness that doesn't fit a semi-rural/semi-urban are like Point Reyes 
National Seashore. We all need to be flexible. 

Thank You for giving me the opportunity to weigh in on Drakes Estero and 
the Oyster Company. I know the partnership will thrive and I am confident 
the National Park Service will monitor the relationship to assure quality! 

Barbara Boucke 

  
 

kchipman
Typewritten Text

kchipman
Typewritten Text
Correspondence ID 4111



November 16,2010 

DBOC SUPEIS 
c/o Superintendent 
Point Reyes National Seashore 
1 Bear Valley Road 
Point Reyes Station, CA 94956 

Dear Superintendent: 

I will make my comments brief regarding the possibility of extending a least to the 
Drakes Bay Oyster Company for an additional ten years after the special use permit 
expIres. 

The argument regarding the intent of Congress naming Drakes Estero as a 'potential 
wilderness area,' has evolved into a he said-she said debate. All I know is what I have 
been directly told by the main participants who were involved in establishment of the Pt. 
Reyes National Seashore approximately forty years ago. There is no equivocation from 
these people regarding the intent of congress. They all agree that Drakes Estero was to 
be finally designated a wilderness area, free of human activity. 

The original participants in the founding of the Point Reyes National Seashore are 
honorable people with long records of protecting the natural environment. They all 
realized that Pt. Reyes is a very special place that needed the highest protection possible 
from the human impact of commercial development. 

The original lease will soon expire. The current lessee was fully aware of the expiration 
date, but decided that a deal isn't a deal. Well, a deal IS a deal and the current lessee 
needs to honor his commitment, remove all traces of human activity, and relocate to his 
ranch next door. 

Claiming that a full blown oyster operation, in a once pristine and rare estuary, has little 
or no environmental impact on the creatures that may dwell there simply does not pass 
the smell test. How can motorize boats, loud music, hundreds of yards of oyster racks .. 
including an oyster packing plant possibly enhance a potential wilderness area? 

The DBOC has run its course, and the lease is up. Now is time to remove the human 
impacts and allow Drake's Estero to heal. The estero is an extremely rare body of water 
that requires the full environmental protection by the National Park Service. 

~3~ 
Richard Fraites 
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Point Reyes National seashore 
C/O Superintendent 
1 Bear Valley Rd 
Point Reyes station Ca. 94956 

To whom it may concern 

November 20,2010 

I would like to make some points regarding the renewal of lease for the Drakes Bay Oyster company. 
It is my understanding that the lease renewal actually involves the land base of the operation and not 
the underwater portion of the lease. That portion is administered. by the State of California, which has 
retained its fishing and mineral rights, which includes shellfish. Every other land based special use 
operator within the park boundaries,ranches,the Drakes Beach Cafe,etc., has been able to renew their 
lease. Further more, the controversy regarding the DBOC's activity within the Estero is based upon 
incidences of seal disturbance,yet the Park Services own photo surveillance shows that the documented 
disturbances were caused by park visitors in kayaks. If you are to eliminate or restrict activity on the 
waters of the Estero,shouldn't the kayaks be eliminated first? 

The history of oyster cultivation in the Drakes Estero is long and very positive. It has long been 
the largest supplier of oysters to the local community and the Bay Area in general,is the last operating 
oyster cannery on the West Coast, is a clean, renewable,sustainable food source,is a local supplier of 
jobs,does community outreach by giving educational tours to visitors and schoolchildren,and as a 
destination for many,makes a significant contribution to the local economy. 

As opposed to damaging the ecology of the Estero, the cultivation of oysters has actually 
filtered the sediment from the surrounding ranches,and the harbor seals and eelgrass have been proven 
to be flourishing by the parks own corrected information. The monitoring of water quality done by the 
DBOC is the most frequent,and supplies the best data for implementing public health. 

In closing,I would like to point out that there is a large precedent for for profit businesses 
working within park boundaries,and that this one is no different. Also that the full wilderness status 
could probably not be enacted, with or without DBOC,because of the control the State of California has 
over the fishing and mineral rights. Please do the right thing and renew the lease for the Drakes Bay 
Oyster Company. 

Respectfully submitted 
Milly Biller 
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The Superintendent 
Point Reyes National Seashore 
1 Bear Valley Road 
Point Reyes Station, California 94956 

 

15 November 2010 

Re: Drakes Bay Oyster Company Special Use Permit Environmental Impact Statement 

Dear Sir or Madam: 

This letter is in response to the National Park Service's Notice of Intent to prepare an 
Environmental Impact Statement (EIS) for the Drakes Bay Oyster Company (OBOC) Special 
Use Permit at Point Reyes National Seashore, as published in the Federal Register on 
October 22,2010. 

I believe that the project objectives, as described in your October 8,2010 letter L7617 
to interested parties, should more clearly articUlate that natural and cultural resources include 
historical landscapes. In the past, the National Park Service identified the various dairy 
ranches at Point Reyes as having considerable cultural value in that they represent the 
agricultural heritage of the Point Reyes area after European settlement. OBOC has been in 
business long enough to merit the same consideration, even if it does not technically meet 
the 50-year threshold of the National Historic Preservation Act. 

Furthermore, the terrestrial footprint of OBOC is much smaller than that of the dairy 
ranches; and although I am neither an air nor a water quality expert, I suspect that its impacts 
on air and water quality are substantially lower than those of the ranches. The Draft EIS 
should carefully evaluate OBOC's potential impacts on air and water resources in relation to 
other permitted activities at Point Reyes, such as ranching; it should also identify effective, 
practicable, economically realistic management practices to avoid or minimize whatever 
impacts on air and water quality are identified to a less than significant level. 

Lastly, please consider issuing a Special Use Permit to OBOC for a period greater than 
ten years, say twenty years or even longer. Federal Energy Regulatory Commission licenses 
are granted for a period of fifty years, typically to much larger entities that can better afford 
the expenses of renewing a license or permit. To the best of my knowledge, OBOC is a small 
business for which the financial burden and business plan uncertainty of having to renew its 
Special Use Permit every ten years is a significant hardship. These issues should be 
addressed in the environmental justice section of the Draft EIS. 

Yours truly, 

E. Begley, Ph.D. 
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Superintendent 
Point Reyes National Seashore 
1 Bear Valley Rd. 
Point Reyes, Ca. 04056 

Dear Cicely, 

Sherry Baty 

 

. November 20,2010 

I strongly oppose issuing a new use permit to DBOC upon the expiration of their 
current permit in 2012. In 1976 a large and diverse group offar-sighted 
environmentalists and political leaders determined by an act of congress, that in the 
year 2012 the ecologically significant Estero would become a Wilderness area, 
protected from any commercial use or development in future years. It is the NPS's 
responsibility to honor and implement this decision in 2012. 

When DBOC purchased the 7 year permit they were fully aware that it would expire 
in 2012. Once the permit was acquired, in an act of appallingly bad faith, DBOC 
began lobbying to continue operating until 2022. It's distressing that the NPR and a 
huge number of conservation groups and individuals have been forced by DBOC to 
expend so many of their resources re-fighting this issue that had previously been 
settled in 1976. All of the time, energy and money that the NPS and others have had 
to spend battling the continuance ofDBOC's operation after 2012 could have been 
used far more productively for so many positive and worthwhile projects. 

Given DBOC's desire to operate in Drakes Estero much longer than their permit 
allows (17 years instead of the permitted 7 years) there is no guarantee that if they're 
granted the new 10 year use permit they won't lobby for another permit when that 
one expires. Since an act of congress did not stem DBOC's ambition, what will? 
Why would a rider slipped into an appropriations bill carry more weight than the 
Point Reyes Wilderness Protection Act of 1976 passed by Congress? Can the NPS 
afford 10 more years of throwing time and money at the issue and having the 
credibility and reputations of their employees and volunteers attacked? Why would 
the NPS consider allowing DBOC to continue operating past 2012, becoming more 
entrenched in the Estero, and thus delaying and increasing the necessary 
restorations? 

The DBOC has claimed to be an "environmental steward" of Drakes Estero, having 
zero tolerance for escaped oyster debris. I personally have found that this is not the 
case. Since DBOC has had the oyster operation I've seen (and picked up) hundreds 
of new black oyster spacers that have washed up from the operation on to the near-by 
beaches - primarily Limantour and Drakes, but also Kehoe, North Beach and South 
Beach. It's sad to see these on any of the beaches, but it's particularly disturbing on 
Limantour beach. An area with full Wilderness designation should not be littered 
with trash from its neighboring commercial operation. 
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The times I've spent in various parts of Drakes Estero have been magical. Because 
of the oyster operation it's not as pristine or untrammeled as it could be. When the 
oyster operation is removed, no more motor boats, oyster racks, debris, or retail 
store, and the ecosystems that have been impaired by mariculture practices are 
repaired, Drakes Estero will truly be a spectacular haven for all kinds of wildlife; 
birds, marine mammals, fish, and aquatic and wetland plants. 

I urge that DBOC's lease be allowed to expire in 2012 as stated in the Point Reyes 
Wilderness Protection Act. Like those who framed the Wilderness legislation in 
1976, I feel that it's essential to protect this natural system. It's a treasure that 
belongs to all Americans and should not be claimed and exploited by a commercial 
operation. I hope that instead of facilitating the financial gain of the DBOC, you will 
see the value of restoring this exquisite piece of our California coastline beginning in 
2012, and start to preserve its unique beauty as a Wilderness area for those of us who 
are here now, and for generations in the future to enjoy. 

Sincerely, 

Sherry Baty 



nla.~~ 
MARIN AGRICULTURAL 

LAND TRUST 

November 22, 2010 

DBOC SUP EIS 

c/o Superintendent 

Point Reyes National Seashore 

1 Bear Valley Road 

Point Reyes Station, CA 94956 

RE: Drakes Bay Oyster Company 

Special Use Permit EIS 

RECEjVED 
Point Reyes 

N.lti(ln3\ S02s\lore Post Office Box B09 
Point Reyes Station 
California 94956 

T 415663-115B 
F 415663-1099 

www.malt.org 

We respectfully submit the following comments in connection with the referenced 

EIS. 

1. The recorded land-use history of what is now Point Reyes National Seashore 

(PRNS) is largely agricultural, including the commercial shellfish growing, 

harvesting and canning currently carried on by Drakes Bay Oyster Company 

(DBOC). Commercial shellfish harvesting and processing is a significant part 

of the social and cultural history, resources and legacy of PRNS which should 

be fully documented and considered. 

2. Agriculture in PRNS (and GGNRA) represents 17% of Marin County's 

agricultural land base and 17% of the County's agricultural production. As 

such, agriculture in PRNS is an essential part of the "critical mass" of 

agriculture in the County, which is, in turn, a fundamental part of the 

environmental quality and character of Marin County and the region. Any 

action that increases pressure on or threats to the continuation of agriculture 

in PRNS represents a real threat to the viability of agriculture in the County, 

and to the economic, environmental, social, cultural and historic values of 

agriculture in Marin. We incorporate here by reference The Changing Role of 

Agriculture in Point Reyes National Seashore, UCCE, Dec. 2009. 

3. Drakes Bay is surrounded by land that has been in active agricultural use for 

at least 150 years. These agricultural land uses are an essential part of the 

history and culture of PRNS, and PRNS was established in part to preserve 
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and perpetuate this historical agricultural use. The designation of Drakes Bay as "wilderness" 

would seem inevitably to lead to claims by some that this agricultural land use would then be 

incompatible with and harmful to the status of Drakes Bay as "wilderness." What would be 

the short- and long-term impacts on the agriculturalla~d uses bordering and surrounding 

Drakes Bay if Drakes Bay is given "wilderness" status? 

4. The 137,000-acre private agricultural landscape adjacent to PRNS is a fundamental part of 

the ecosystem and habitat that supports, together with PRNS, one of the most abundant and 

diverse arrays of plant and animal species in the u.s. and perhaps the world. The conversion 

of these private lands currently in agricultural use, especially along the East Shore of 

Tomales Bay, to non-agricultural uses, would negatively affect important natural resources in 

PRNS, including a number of rare, threatened, endangered and special-status species. 

(Tomales Bay/Bodega Bay Watershed Boundary Study, PRNS, July 1995.) Any action that 

increases pressure on or threats to the continuation of agriculture in PRNS also represents a 

threat to the broader ecosystem and habitat upon which PRNS species depend. The non

renewal of the DBOC Special Use Permit may lead to increased pressures for the non

renewal of leases on adjacent lands in agricultural use, undermining the viability of 

agriculture on adjoining private agricultural lands, resulting in development that degrades 

the ecosystem and habitat values of these private lands and adversely impacts natural 

resources and species in PRNS. 

5. Global warming and climate change are documented phenomena that pose a host of threats 

to all living things, including humans, to our communities, and to our very existence. After 

cars, our food system uses more fossil fuels than any other sector of the economy -19%. 

Locally produced food reduces "food miles" and thus contributes to reducing one of the 

significant causes of global warming. DBOC produces about 500,000 pounds of food 

annually in the form of sustainably-farmed shellfish, for local consumption. What would be 

the carbon"footprint impacts of the loss of this local food source if DBOC Special Use Permit 

is not renewed? 

6. There has been and continues to be conflicting scientific claims and/or findings regarding 

the effects of shellfish harvesting on the natural resources of Drakes Bay (Drakes Estero). 

Qualified neutral scientific arbiter or arbiters should be selected to evaluate the available 

science and provide objective analysis and findings. 

7. Drakes Bay was designated "potential wilderness" based on the "wilderness" quality of 

Drakes Bay with no suggestion that the historic commercial shellfish operation was harmful 

to the qualities that qualified it for designation as "wilderness." The current PRNS General 

Management Plan (GNP), adopted several years after the designation of Drakes Bay as 

"potential wilderness," specifically supports the continuation of the oyster operation. In 

other national parks, commercial operations have co-existed for many years in areas 

designated "potential wilderness." Why can't the current oyster operation continue as a non

conforming use in accordance with the PRNS GNP and consistent with similar practices in 

other national parks? 



8. DBOC is visited by thousands, perhaps tens of thousands, of people a year. Many of these 

people may be visiting PRNS primarily to visit DBOC. To what extent is DBOC a "driver" of 

park visitation? What effect on the number of park visitors would the absence of DOC have? 

What other effects would the absence of an oyster operation in PRNS have on park 

visitation? 

g. The state of California retains title to and the right to lease the tidelands of Drakes Bay for 

fishing, including the growing and harvesting of shellfish. DBOC's state fishing lease was 

renewed in 2004 until202g. Even if DBOC's Special Use Permit is not renewed, commercial 

shellfish harvesting would still be possible. How, then, could Drakes Bay potential wilderness 

status change to full wilderness if the 'state retains the right to permit commercial shellfish 

harvesting? 

10. The owners of DBOC also market beef products produced on other lands they lease in PRNS. 

What effect would the closure of DBOC have on the sustainability of the owner's other 

agricultural operations? 

Sinc~~ 

Robert Berner 

Executive Director 

Cc; MALT Board of Directors 



November 22,2010 

DBOC SUP EIS c/o Superintendent 
Point Reyes National Seashore 
1 Bear Valley Rd. 
Point Reyes Station, CA 94956 

Dear Superintendent, 

I am writing to comment on the Drakes Bay Oyster Company Special Use Permit EIS. 

Issues I think the EIS should address are: 

1. Wilderness 
a. Describe fully the history of the wilderness designation at Point Reyes National Seashore 

as a context for the situation presented by Drakes Estero 
b. If criteria of wilderness includes that it be 5000 acres, and Drakes Estero is less than 3000 

acres, how can this be wilderness? If the reason is because there is other wilderness at 
Point Reyes National Seashore, please address how a single wilderness can be 
fragmented and discontinuous. 

c. Please address how will the park manage recreation in this area to maintain the 
wilderness character? (ie. Hiking, kayaking, etc.) 

d. How can Drakes Estero be deemed wilderness with the agricultural activities and 
associated run off adjacent to it? Please analyze the watershed that empties into Drakes 
Estero, specifically the effects of manure and other agricultural-based effluent. 

e. Please address degree of uniqueness of Drakes Estero in terms of what other similar 
estuaries are in public land trusts? 

2. Special Use Permit and Reservation of Use and Occupancy 
a. I don't understand the distinction between an SUP and RUO. Please clearly define what a 
SUP and a RUO are and provide the significant terms and text from the SUP and RUO for 
Drakes Bay Oyster Company in the EIS. 
b. Please make the SUP and RUO for Drakes Bay Oyster Company public minus any 
information protected by the Privacy Act. If the NPS truly wants to engage the public in this 
issue, it needs to make these documents public since they are at the center of the decision 
being made. 
c. Please address the history of ownership of the Drakes Estero SUP / RUO and why the NPS 
did not terminate commercial oyster operations when lohnsons Oyster Company wanted to 
sell. Please explain under what authority the SUP / RUO can be sold from one party to 
another. What would it have cost the NPS to have bought the remaining time on the 
SUPIRUO? Was this considered? 

3. Economic Impacts 
a. Please address other locations in Tomales Bay where oysters could be cultivated and the 
financial impact on the Drakes Bay Oyster Company of relocating operations. 
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b. Please analyze the status of aquaculture in California, especially in terms of 
"sustainability" and the effect that this company ceasing to operate will have on the 
California economy. 
c. Please address how much it would cost for Drakes Bay Oyster Company to break even in 
their initial investment when purchasing the SUP / RUO and consider the alternative of a 
"bailout" at this minimum, non-profit level. 
d. Please address "fair market value" and how that will be determined if the SUP / RUO is 
extended for 10 years. Please address why the other SUP / RUO permitees at Point Reyes 
National Seashore do not pay market value for the right to operate a business in a national 
park 

4. Cultural Significance 
Please analyze and disclose whether there is any cultural or historical significance to the 
cultivation of oysters or practice of aquaculture in Drakes Estero. 

5. Decision Making Authority 
Please clarify who is making the decision about extending the SUP / RUO. If it is not the 
Superintendent, please address why the Superintendent's authority is being taken away. This 
in and of itself concerns me greatly for the future of the national parks. 

Need for Education 
As a general comment, the nature of wilderness and agricultural history at Point Reyes 
National Seashore are very complex. I think there is a substantial need for in depth public 
education on both of these topics. I see a lot of misperceptions being voiced on these issues. 
The NPS should embrace and accelerate its educational mandate on this park priority topic. 
Regardless of the decision, aspects of this controversy will continue to be unresolved without 
education. This is deserving of an unbiased documentary in multiple media giving the full 
context for this decision and a fair and in-depth treatment of both sides of the story. 

FOIA Request 
When I requested a copy of the SUP and RUO, I was told that I would have to file a Freedom 
of Information Act (FOIA) request. I am making that request here. The decision at hand 
centers around what these agreements stipulate and the possible extension of them. 

Please also add me to the mailing list for this EIS. 

Sincerely, 

Jennifer Chapman 

 



Superintendent Muldoon: 

I oppose the extension of the Drakes Bay Oyster Company lease for two reasons: 

1) In the creation of parks, there is an agreement expressed by the voters about what 
will happen; written legislation spells out how our tax dollars are being spent to 
purchase park lands. At Point Reyes, my understanding is the legislation said 
'we're' (taxpayers) buying this property from the 10hnsons; we respect that they 
will operate an oyster farm but after 'we' buy the property, they will leave in 2012 
so the public can enjoy it as a park. It is also my understanding that the company 
currently operating the Drakes Bay operation was totally clear about that fact. As 
it is, the public may not use the area during the annual seal pupping season but the 
oyster business has been able to; private use of a public area for commercial gain. 
The operator does not have to operate this business within a national park and it is 
my understanding that the company was offered a different location in Tomales 
Bay. 

2) As a union member, I am concerned about the health and safety of workers in any 
profession. The part time, minimum wage jobs in the oyster business have no 
health, retirement, time off benefits - which honor the hard work of the 
employee in making a business a success. There appears to be no safety 
equipment (especially personal flotation devices) provided to the boat operators. 
No protective clothing is provided in a damp and cold work space. I am told by 
employees during the canning operations that no breaks are permitted for 
restroom use etc. - a basic human need. It is frustrating that these working 
conditions exist within a federal area where federal employees are protected from 
unsafe and difficult working conditions. 

I urge you to support the integrity of park legislation and respect the work of all the 
original 'Save Our Seashore' workers who worked to legislate Drakes Estero as a 
wilderness area, where a boater could paddle with the bat rays and a hiker can birdwatch 
with no sign of the intense human presence just' over the hill' . I look at the map of 
California and I see these little scraps of green, the parks of Marin County, surrounded by 
the Bay Area counties, a necessary breathing space, set aside by the public, paid for by 
the public, for public use - not for private gain by a commercial operator. 

S~~ce~~ G 
j/Nh~t<--- r----. 
Loretta Farley 
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November 20, 2010 

DBOCSUP EIS 

c/o Superintendent Cicely Muldoon 

Point Reyes National Seashore 

1 Bear Valley Road 

Point Reyes Station, CA 94956 

Dear Superintendent Muldoon: 

We are writing to voice our strong support for issuance of a renewable Special Use Permit for 

Drakes Bay Oyster Company (OBOe) to continue its oyster operations in Drakes Estero. DBOC 

has a proven track record as a responsible steward of the marine and estuarine resources in 

Drakes Estero. They have demonstrated a clear commitment to honor the mission of the 

National Park Service in It ••• extending the benefits of natural and cultural resource conservation 

and outdoor recreation throughout this country and the world". DBOC is an exemplary partner 

for the Point Reyes National Seashore. 

We are requesting that the following issues be analyzed in the Environmental Impact Statement 

(EIS) that is being prepared in connection with DBOC's application for a Special Use Permit: 

• Environmental 

Oyster cultivation has a beneficial impact on water quality and biodiversity. At the same 

time, it provides an environmentally responsible and sustainable source of seafood. The 

EIS should be informed by the science of oyster cultivation and scientific data available 

from a broad range of sources. It should reflect a fair and balanced study. 

• Visitor Experience/Recreation 

Oyster cultivation in Drakes Estero is a valued historical tradition that has been enjoyed 

by generations of families. This tradition, begun long before the creation of the Point 

Reyes National Seashore (PRNS), offers an opportunity for park visitors to learn about 

this important form of mariculture while enjoying the stunning vistas of the Estero. 

DBOC, in cooperation with PRNS, has the potential to provide a unique educational 

experience for park visitors that relates to responsible management of the park's 

natural resources. This includes education on the harbor seal population and habitat 

and restrictions pertaining to kayak access during harbor seal breeding season. 
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• Socioeconomic Resources 

The presence of agriculture and mariculture within PRNS provides tremendous 

economic benefits to the local economy as well as valuable food products. DBOC alone 

employs 35 people and provides affordable housing to a subset of those employees. 

The families behind DBOC and local ranch operations within the park provide a vital link 

for PRNS to the local community. Additionally, they provide a unique model for PRNS to 

inform and engage visitors on new approaches to sustainable agriculture. 

• Wilderness 

The EIS should not be framed as a decision on wilderness. It is a decision on the 

continuation of a Special Use Permit by a family who has been a responsible steward for 

PRNS with a demonstrated record of performance. The cultivation of oysters in Drakes 

Bay Estero preceded the creation of PRNS and should be allowed to continue. 

We sincerely hope that the preparation of the EIS will be conducted in a fair and balanced 

manner by the PRNS and National Park Service. The decision on the issuance of a Special Use 

Permit for DBOC, and the process that is followed to arrive at that decision, has broad 

implications for our local community and the larger constituency of the National Park Service. 

 

 

 



DBOC SUP EIS C/o Superintendent 
Point Reyes National Seashore 
1 Bear Valley Road 
Point Reyes Station, CA 94956 

Dear Superintendent Muldoon, 

I strongly support a renewable Special Use Permit to the Drakes Bay Oyster 
Farm and encourage you to renew the permit for as long as possible. 

I would like to refer you to a letter in the Point Reyes Light on November 4, 
2010 written by Phyllis Faber, Co-Founder of MALT. The letter is about Jerry 
Friedman and the founding of the Environmental Action Committee. I was a 
friend of Jerry's and an original member of EAC. In the letter, Phyllis 
eloquently expresses-similar feelings and facts that I share about the 
preservation of a sustainable working landscape for West Marin. She notes 
that, "The EAC was formed to create bridges between the relatively new 
environmental community and the agriculture and fishing communities." 

Newer members of EAC, as well as the Sierra Club and the National Park 
Service seem to have forgotten the need, now more than ever, to preserve 
and encourage sustainable agriculture and aquaculture within the na(ural 
environment as an important source of healthy, local fresh food. 

To further quote the article: "The oyster operation in the estero was regarded 
as a permanent non-conforming use in the Wilderness Act of 1976, to be 
ended by the user, should they wish, not by the park, as is true elsewhere in 
the park system." "There was no intended elimination of the non-conforming 
use of the Drakes Estero operation in the Wilderness Act as authored by John 
Burton. He supported the oyster operation and the ranches. Private 
wilderness is a later EAC dream that has created such community 
controversy, particularly in a park within an hour of a city of 7 million 
people." 

Drakes Bay Oyster Company is an excellent model of a sustainable fishery 
providing restorative benefits to the ecology of Drakes Estero while 
maintaining a low carbon footprint by selling exclusively to local markets. 

Sincerely yours, 

~ 
Jim Campe 

 

kchipman
Typewritten Text

kchipman
Typewritten Text
Correspondence ID 4120



September 22, 2010 

DBOC SUP EIS c/o Superintendent 
Point Reyes National Seashore 
1 Bear Valley Road 
Point Reyes Station, CA 94956 

Dear Superintendent Muldoon: 
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The information distributed by the National Park Service [NPS] in seeking public 
comments as part of the environmental review preceding a decision to grant a Special 
Use Permit [SUP] to enable the Drakes Bay Oyster Company [DBOC] to continue to 
operate is based on a false premise and misleading information. The following comments 
open with an accurate description of the context and scope of the Special Use Permit 
[SUP] needed for DBOC to continue to cultivate shellfish in Drakes Estero under its 
California Department ofFish and Game [CDFG] Leases. They close with a plea that the 
NPS reevaluate the decision that an EIS is needed; and that NPS personnel involved in 
recent decisions affecting DBOC not participate in 0 !.. 3 that reevaluation or in 
the subsequent environmental process if it is decided that an Environmental Assessment 
or an EIS is needed. 

(1) Expiring Reservation of Use and Occupancy: 

When the Johnson Oyster Company [JOC] sold its land and onshore facilities to 
the NPS in 1972, JOC accepted a reduced price for a portion of the land and facilities in 
exchange for the 40-year ROU, which expires in 2012. NPS and JOC agreed that the 
RUO is: 

... for the purpose of processing and selling wholesale and retail oysters, seafood 
and complimentary food items, the interpretation of oyster cultivation to the 
visiting public, and residential purposes reasonably incidental thereto .... 

JOC also had separate NPS SUPs for what is described as a portion of a tract used to 
supply water [Water Supply] (permit # WRO PORE 6000 501); for use and maintenance 
of a sewage pipeline and sewage leach field [Sewage Area] (permit # MSC 8530-6000-
2011); and for visitor parking [parking] Permit #WRO PORE 6000 306) [these three 
permits are referred to hereafter as the "associated permits," or collectively with the RUO 
as the "RUO"]. On their face, the associated permits expired in November 1997, but the 
parties apparently continued to operate under them until a new SUP was signed in 2008. 

During this same period, JOC had two CDFG Leases for cultivating shellfish in 
Drakes Estero, M-438-01 and M-438-02. They were renewed for 25 years in 2004. In 
2005 the DBOC purchased both JOC's 1972 RUO for use of the shoreside land and 
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facilities owned by the NPS, and JOC's CDFG Leases for cultivating shellfish in Drakes 
Estero. The land and facilities subject to the RUO are necessary for DBOC to meet the 
terms of the CDFG Leases for cultivation of shellfish in Drakes Estero, a fact recognized 
when the California Fish and Game Commission authorized renewal of the Leases for 25 
years in 2004.1 

(2) Essential Terms of Proposed Special Use Permit: 

If the granting of a Special Use Permit for the use and occupancy of the land and 
facilities subject to the expiring RUO is to be other than a futile act, it must include terms 
that enable DBOC to repair and/or replace the existing facilities to bring them into 
compliance with applicable federal, state and local codes. In addition, the SUP must 
either be of sufficient length or include renewal provisions to enable DBOC to finance 
the necessary capital improvements. 

In 1998 then Seashore Superintendent Don Neubacher conducted an 
Environmental Assessment [1998 EA] of the need for a "new oyster processing plant" 
and "the replacement and rehabilitation of several existing accessory structures located 
on the JOC Reservation of Use and Occupancy at [the Seashore] ... to bring the JOC 
into compliance with federal, state and Marin county regulations." JOC was unable to 
finance the project and the facilities continued to deteriorate. When DBOC acquired the 
RUO in 2005, raw sewage was seeping into Drakes Estero. At great expense, DBOC 
undertook the repairs necessary to be able to continue to operate, but the buildings and 
related facilities still need to be repaired or replaced, expenses that cannot be justified 
within the two years remaining under the RUO. 

(3) It Is Not Necessary to Prepare an EIS Prior to Granting the SUP. 

Other commercial operations sited in the same pastoral zone at the Seashore as 
DBOC, i.e., ranches and dairies, have been granted SUPs when their Reservations of Use 
and Occupancy expired without the necessity of environmental review. There is no 
justification for singling out DBOC' s request for different treatment. If the issuance of a 
SUP to DBOC is controversial, it is because the NPS has created a controversy with 
misrepresentations about the impact of the DBOC's cultivation of shellfish in Drakes 
Estero pursuant to leases from the State of California and with misleading information 
about the legal status of the State's retained "fishing rights" in Drakes Estero. The focus 
of any controversy would more appropriately be directed if the DOl were to openly, 
honestly and publicly correct the record on both the science and applicable law. 

1 See the Recitals on p.l of CDFG Lease M-438-0 1, Exhibit 11 to the enclosed 
November 22,2010 "Memorandum: California's Retained Fishing Rights Include 
Shellfish Cultivation" ["Fishing Rights Memo"], p.25. The Lease begins on p.25. The 
Recitals on p.26. 
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(a) Implementation of the 1980 General Management Plan: The Natural 
Resource Management Objectives in the 1980 General Management Plan for the Point 
Reyes National Seashore provide that the Seashore is: 

To manage seashore activities in the . .. estuarine areas in a manner compatible 
with resource carrying capacity. [and] 

* * * 
To monitor and improve mariculturaloperations, in particular the oyster 
fann operation in Drakes Estero, in cooperation with the California 
Department of Fish and Game. 

In the past, Seashore staff have consistently maintained that they have a 
responsibility to fulfill the terms of an existing GMP. The Seashore began the process to 
update the 1980 GMP in 1998, but has yet to issue a draft EIS/GMP Update, thus the 
1980 GMP remains in effect. The failure to issue a SUP to enable DBOC to continue its 
mariculture operation would be in violation of the 1980 GMP. 

(b) 1998 Environmental Assessment of Facilities Improvements: It shouldn't be 
necessary to do a costly and time consuming EIS to include in the SUP terms that enable 
DBOC to upgrade the facilities as proposed in the 1998 Environment Assessment [EA]. 
Taking into account proposed mitigation measures, the 1998 EA resulted in a finding that 
the project "by itself and in conjunction with the long-range goal to provide the public 
with safe facilities, does not constitute a significant cumulative impact."z Here's what the 
EA said with regard to impacts on: 

• Natural Resources: " ... no special-status species would be adversely affected. 

• Cultural Resources: " ... no adverse effects are anticipated to occur to cultural 
resources. 

• Visual Quality: " This alternative will enhance the visual quality of the site by 
removing dilapidated buildings, removing debris, screening buildings from public 
view, and relocation of the main facility away from the estuary edge." 

• Human Health and Safety: "Code compliance upgrades will have a positive effect 
on human health and safety .... " 

• Noise:" ... there will be no new long-term impacts." 

• Public Facilities and Services: "Public facilities and services, such as fire, police, 
public services and utilities, and schools will not be significantly increased or 
adversely affected." 

2 Attachment 1 is a copy of the August 11, 1998 FONSI, approved by the NPS Pacific 
West Regional Director as well as the Superintendent. 
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• Local Economy: " ... JOC will continue to operate and contribute to the local 
economy .... [JOC is] a major contributor to the State's oyster supply." 

• Topography: "The proposed project will not alter any unique geologic or ground 
or surrace features. 

(c) Special Use Permit for JOCIDBOC Anticipated: 

The NPS anticipated that a Special Use Permit could be issued when the RUO 
expired. The RUO, in effect when the 1980 GMP was prepared, specifically provides: 

Upon expiration of the reserved term a special use permit may be issued for the 
continued occupancy of the property ... provided, however, that such permit will 
run concurrently with and will terminate upon the expiration of State water 
bottom allotments assigned to [JOC, now DBOC). 

(d) Special Use Permits Given Other Commercial Operations in Pastoral Zone: 

As said earlier, Reservations of Use and Occupancy were retained by most, if not 
all, of the ranches and dairies at the Seashore. As they have expired, the owners, or 
members of their families, who wish to continue to use and occupy the premises have 
been granted Special Use Permits to continue their "commercial" activities on parkland. 
The facilities DBOC wishes to continue to use are located in the same pastoral zone as 
many of these ranches. Since the SUP proposed would simply continue an existing 
operation, one that is consistent with the General Management Plan for the Seashore, the 
DOIlNPS should forthwith issue a Negative Declaration of environmental impact and 
issue the SUP to be effective when the RUO expires in November 2012. 

(4) California's Retained Fishing Rights in Drakes Estero; 

In 1965, the California Legislature transferred ownership of the tidelands offshore 
the Seashore to the United States. As required by the State Constitution, the Legislature 
reserved to the Peopl e of the State of California the "right to fish" in and the right to 
convenient access to those tidelands, including Drakes Estero.3 For this purpose, under 
California law, "fishing rights" include shellfish cultivation.4 

The California Department ofFish and Game has leased the bottomlands in 
Drakes Estero for shellfish cultivation since the 1930's. NPS accepted and respected the 

3 California Assembly Bill 1024. See Exhibit 3 to Fishing Rights Memo, p. 13. 
4 For more information on fishing rights under California law, see Alexander Calhoun's 
"Drakes Estero: Historical Analysis of Oyster Cultivation and Wilderness Status", pages 
5 -7. It was submitted with Mr. Calhoun's Comments. It can be also accessed through 
www.marinwatch.org.Click on the Community Conversations Background link and then 
"search" for the Analysis. 
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State's retained interest in continuing shellfish cultivation in Drakes Estero in all of the 
years between 1962, when the Seashore was created by Congress, and February 26, 2004, 
when the DOl San Francisco Field Office Field Solicitor summarily concluded that the: 

Park Service is mandated by the Wilderness Act, the Point Reyes Wilderness Act 
and its Management Policies to convert potential wilderness, i.e., the Johnson 
Oyster Company tract and the adjoining Estero, to wilderness status as soon as the 
non-conforming use can be eliminated. 

Despite the Field Solicitor's opinion, the California Fish and Game Commission renewed 
the Leases for 25 years on June 25, 2004. Recognizing that the lessee needed the facilities 
located on NPS land on the shore of Drakes Estero to service the cultivation of shellfish 
in the tidelands, the Lease for shellfish cultivation provides that it is: 

... contingent on a concurrent federal Reservation of Use and Occupancy for fee 
land in the Point Reyes National Seashore. 

If the California Fish and Game Commission was aware of and intended to acquiesce in 
the Field Solicitor's conclusion that the State's fishing rights did not extend to shellfish 
cultivation, the Commission would not have granted JOC a 25 year lease renewal. 
Rather, the Fish and Game Commission would have limited the term of the new leases 
for shellfish cultivation in Drakes Estero to eight years, so they would expire in 2012 
when the lessee's ROU is to expire. 

(5) Field Solicitor's 2004 Memorandum Unsupported by Facts and Law:5 

In his 2004 Memorandum to the Superintendent of the Seashore, the San 
Francisco Field Office Field Solicitor advised that the NPS "is mandated by the 
Wilderness Act, the Point Reyes Wilderness Act and its Management Policies to convert 
potential wilderness, i.e., the Johnson Oyster Company tract and the adjoining Estero, to 
wilderness status as soon as the non conforming use can be eliminated." [Emphasis 
added.] This conclusion is wrong on several counts: 

• The Wilderness Act does not mandate that nonconforming uses in an area 
designated "potential wilderness" be eliminated. 

• The Point Reyes Wilderness Act does not mandate that nonconforming uses in 
the areas designated "potential wilderness" be eliminated. 

• California Retained Fishing Rights in Drakes Estero and They Cannot Be 
Terminated by Either Congress Or the NPS. 

• The "Johnson Oyster Company tract" is not in an area designated "potential 
wilderness" or "wilderness". 

5 Attachment 2 is the Field Solicitor's Memorandum. 
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• Controlling NPS "Policy" is the 1980 General Management Plan. 

(a) Wilderness Acts Do Not Mandate That Nonconforming Uses Be Eliminated 

The Field Solicitor cites no authority for the proposition that the Wilderness Act 
mandates that nonconforming uses in an area designated "potential wilderness" be 
eliminated. In fact, the term "potential wilderness" doesn't appear in the Wilderness Act, 
which is found at 16 U.S.C. 1131 - 1136. 

In support of his conclusion that the Point Reyes Wilderness Act mandates that 
nonconforming uses in areas designated "potential wilderness" be eliminated, the Field 
Solicitor cites a statement in House Report 94-1680 that Congress intended NPS to 
"steadily continue to remove all obstacles to the eventual conversion of these lands and 
waters to wilderness statuS.,,6 Congress could have but did not include the cited language 
in the legislation itself. Instead, the House Report on Public Law 94-567, adopted two 
days later, October 20, 1976, simply says: 

National Park Service wilderness proposals have embodied the concept of 
"potential wilderness additions" as a category oflands which are essentially 
wilderness in character, but retain sufficient non-conforming structures, activities, 
uses or private rights so as to preclude immediate wilderness classification. It is 
intended that such lands will automatically be designated as wilderness by the 
Secretary by publication of notice to that effect in the Federal Register when the 
non-conforming structures, activities, uses or private rights are terminated. 

In the legislation itself Congress only authorized the Secretary of the DOl to convert 
"potential wilderness" to "designated wilderness" by publishing a notice in the Federal 
Register when all nonconforming uses have ceased.7 Testimony offered by the bills' 
authors in both the House and the Senate was consistent with co-author Senator John 
Tunney's statement that in the case of the Seashore: 

Established private rights of landowners and leaseholders will continue to be 
respected and protected. The existing agricultural and aquacultural uses can 
continue. 8 

Senator Tunny's statement was also consistent with the understanding of DOl, NPS and 
the CDFG that the fishing rights the State retained when it transferred the tidelands to the 

6 The Field Solicitor omitted the next sentence in the statement: "The committee 
specifically noted that the utility lines, easements and rights-of-way through the Muddy 
Hollow Corridor should be eliminated as promptly as possible." 
7 Section 3 of Public Law 94-567, adopted October 20, 1976. 
8 For that history, see Dr. Laura Watt's "Compilation of notes on PRNS wilderness 
proposal & associated legislation as it relates to Drakes Estero." 
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United States include the exclusive right to issue and manage leases for shellfish 
cultivation. The consequence of this understanding was succinctly expressed in a 1976 
letter from Assistant Secretary of the DOl John Kyl to James A. Haley, Chairman of the 
House Committee on Interior and Insular Affairs, in which Kyl said that the: 

State's retention of mineral and fishing rights rendered [Drakes Estero] 
"inconsistent with wilderness." 

Furthermore, when Congress adopted the 1976 Act it designated the three 
tidelands areas offshore the Seashore - Abbott's Lagoon, Limantour Estero and Drakes 
Estero - as "potential wilderness," rather than "wilderness." Since Abbott's Lagoon and 
Limantour Estero had no other non-conforming uses, it is clear that Congress recognized 
that the State's retention of fishing rights precluded full wilderness status for Drakes 
Estero. The fourth area designated "potential wilderness," the Muddy Hollow Corridor, 
had utility lines, easements and rights-of-way through it, which have since been removed 
or placed underground.9 

b) California's Retained "Fishing Rights" Include Shellfish Cultivation. 

The enclosed Memorandum, "California's Retained Fishing Rights Include 
Shellfish Cultivation" documents that until the Field Solicitor's Memorandum in 2004, 
the Department of Interior and the NPS agreed that the "fishing rights" retained by the 
State of California in Drakes Estro include the right to enter into leases with third parties 
to cultivate shellfish in Drakes Estero. 

In addition, the State's leasing of and collection of fees for leasing the 
bottomlands in Drakes Estero through this entire period is persuasive evidence that the 
fishing rights retained by the State of California include the exclusive right to grant leases 
for shellfish cultivation and rendered Drakes Estero inconsistent with "wilderness." 
Rather than recognizing this fact, the Field Solicitor attempted to dismiss it in a footnote 
saying that the State's continuing: 

. .. to issue to Johnson Oyster Company commercial allotments in Drakes Estero . 

. . seem[s] to be in conflict with the 1965 State legislative grant and the 1976 
Congressional mandate to convert the bays of the Estero into wilderness status." 

It is absurd to try to dismiss almost 40 years of the State leasing the Drakes Estero 
bottomlands for shellfish cultivation as being "in conflict" with the transfer of the 
tidelands to the United States. The only basis for those leases for nearly 40 years has been 
the State's retained fishing rights. 

c) The "Johnson Oyster Company tract" is not in an area designated "potential 
wilderness" or "wilderness". The JOC "tract" subject to the ROU is on the shore of 
Drakes Estero in an area designated "pastoral." In fact, it is on the shore of a portion of 

9 See footnote #4 above. 
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Drakes Estero that is not designated "potential wilderness". See the map of the Seashore 
on the Seashore's website. 

d) Controlling NPS "Policy" is the 1980 General Management Plan. NPS 
"management policies", particularly management policies that are neither mandated by 
law nor subject to public review, do not superceded the provisions in a General 
Management Plan, which has been subjected to environmental review. The 1980 
EIS/GMP calls for the Seashore to "monitor and improve maricultural operations, in 
particular the oyster farm operation in Drakes Estero, in cooperation with the California 
Department ofFish and Game. See the portion quoted above. 10 

(6) Misleading Background Information Based on 2008 Special Use Permit. 

F or the first time since the NPS purchased the JOe land and facilities in 1972, the 
2008 SUP incorporates the terms of the 1972 RUO. Also, for the first time, NPS asserts 
both ownership of facilities in Drakes Estero itselfll and control over activities in Drakes 
Estero. The map attached as Exhibit A to the 2008 SUP, and labeled "Drakes Estero 
Aquaculture & CDFG Leases: NPS Resources and SUP Area," is used as the Site Map on 
the background material provided during scoping for the new SUP. As the Site Map, it is 
simply labeled "Drakes Estero." The area designated "potential wilderness" is shown in 
red on the Site Map, a color often used to imply "danger". The "wilderness" area is in 
green on the Site Map. In contrast, on the Seashore's website, the tidelands are shown in 
blue, with a darker blue used to distinguish the wilderness areas from the potential 
wilderness area. 

The 2008 SUP was negotiated during a period when DBOC was under pressure to 
agree to permit to replace the "associated permits" and the Seashore was alleging what 
have since been proven to be false representations of harm by DBOC to seals in Drakes 
Estero. Nevertheless, and whether or not DBOC agreed to terms with the Seashore that 
are inconsistent with terms in its CDFG Leases, the State of California reserved mineral 
and fishing rights when it transferred the tidelands, including Drakes Estero, to the NPS 
in 1965, and a SUP issued to DBOC by the Seashore cannot nullify the State of 

10 The 1980 EIS/GMP is another example of the NPS acknowledging that the State 
retained the right to lease the bottomlands in Drakes Estero for shellfish cultivation. 
11 For example, the "Premises" are described on the front page of the SUP as including 
the land, improvements and waters [designated on the Exhibit A Map ] [Emphasis added]. 
Paragraph 17(a) says, in pertinent part: "Title to real property and improvements [on the 
Premises] ... shall be and remain solely in Permitter." Paragraph 17( c) says that the 
Permitter hereby retains the sole and exclusive right to oil, gas hydrocarbons, and other 
minerals (of whatsoever character) in, on, or under the Premises". The latter is in 
unequivocal contradiction to the State of California's retention of mineral rights in the 
tidelands transferred to the United States in 1965. See the 1965 California Statute, 
Exhibit 3 to the Fishing Rights Memo, p.13 
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California's grant of an exclusive right to leasel2
, and the State's continued interest in 

leasing, the tidelands in Drakes Estero for shellfish cultivation. 

(7) Conflicts and Perceived Conflicts: A Fair Review Process Needed 

True or not, it appears that in recent years NPS staff has been engaged in a 
detennined effort to close down the oyster fann in Drakes Estero. Regional and Seashore 
staff have claimed that the cultivation of shellfish causes hann to the harbor seals and the 
eelgrass in the Estero~ and the National Park Service has an obligation to convert Drakes 
Estero from "potential wilderness" to full wilderness status as soon as the nonconfonning 
use, that is the commercial oyster fann, can be eliminated. Now we have a decision to 
prepare an Environmental Impact Statement on whether to issue a Special Use Pennit to 
replace an expiring Reservation of Use and Occupancy in a pastoral zone in the Seashore 
where SUPs have routinely been granted with no need for environmental review when 
the RUOs for commercial ranches and dairies have expired. 

With regard to the science, the DOl Inspector General, and a National Research 
Council study commissioned by the NPS all found that the Seashore staff reports 
claiming hann to the seals were unsupported by the evidence cited and included 
misrepresentations. The Marine Mammal Commission in February 2010 conducted a 
four-day review of conditions in the Estero. Although the written report has yet to be 
published, members of the Commission panel observed at the public meetings that the 
eelgrass and the seals in Drakes Estero are doing "just fine." 

As for the legal issues, the Field Solicitor's claiming "potential wilderness" status 
for DBOC' s shoreside facilities, which are clearly in a pastoral zone, not a wilderness 
area, is an obvious example of the NPS legal staff's eagerness to support the effort to 
convert Drakes Estero to full wilderness status. 

With regard to environmental review, it was hoped that the legislation granting 
the Secretary of the Interior authority to grant the SUP to replace the expiring 1972 RUO 
would enable the Secretary to delegate responsibility for evaluating whether 
environmental review is needed, and the conduct of any necessary environmental review, 
to DOl staff that could manage it objectively and fairly. NPS staff that have been 
involved to date that cannot help but be prejudiced by the hostility with the community 
generated by the Seashore's use of false science and what are perceived as spy cameras. 
Sadly, the description of the purpose of the EIS that NPS asserts is required and the 
background information provided during scoping demonstrate that the process is not 
being handled objectively or fairly. 

• As discussed above, there is no justification for the decision to prepare an EIS 
prior to granting the SUP. 

12 See the last paragraph on the first page of the Lease, p.26 in the Fishing Rights Memo. 



10 

• The described purpose of the current EIS process is not accurate. It says that the 
purpose is to "evaluate a potential issuance of a Special Use Permit for 
commercial oyster operations within Drakes Estero at Point Reyes National 
Seashore." But in his July 6,2010 letter on behalf ofDBOC, Kyle S. Lytz of 
Latham and Watkins, simply asked the Secretary of the Interior to "enable D BOC 
to continue to occupy and utilize the buildings and lands on the shores of Drake 
Estero .... " DBOC does not need a SUP from NPS to cultivate shellfish in 
Drakes Estero - period. 

• The background materials provided during scoping are prejudicial. None of the 
background material set out in Mr. Lutz's letter is included. Instead, the NPS 
background materials focus primarily on Drakes Estero. The word "wilderness" 
appears in the materials 21 times, but there is no history or description of the 
oyster farm. 

(8) Conclusion: There needs to be an independent and expert review of whether 
it is truly necessary to invest the time and money in preparing an EIS to evaluate potential 
issuance of a Special Use Permit to replace DBOC's Reservation of Use and Occupancy 
that expires in 2012. If it is determined that an EIS is necessary, the Secretary of the 
Interior needs either to delegate responsibility for conducting the review process to 
another agency within the DOlor, at a minimum, direct that no NPS employee who has 
been involved either in the scientific studies or dealing with legal issues relating to 
DBOC, whether in the NPS Regional Office, the San Francisco Field Solicitor's Office, 
or at the Seashore, should have any responsibility in any way for the conduct of that 
review. 
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U.S. Deparnnent of :he interior 
National Park Service 

Point Reyes National Seashore 

Finding of No Significant Impact (FONSI) 
Johnson Oyster Company Replacemeut and RehabilitatioD of Facilities 

Point Reyes National Seashore 

The National Park Service (NPS) has completed the Errvironmemal Assessment (EA) for 
construction and replacement of facilities at Johnson's Oyster Company (IOC') on Drakes 
Estero. The EA was prepared to assist the NPS planning and decision making process to 
detenninc if an Envimruncntallmpact Statement (ElS) was required for the proposed 
replacement facilities and the construction of a·new processing facility at JOC. The EA 
describes the NPS proposal and the affected environment, and evaluates the effects of the 
proposed action and alternatives on the environment. The EA was prepared in consultation 
with the Marin CoWlty Corrununity Devt:!opment AgeJ:cy !U aid their use of the analysis in 
fulfilling California Envirorunental Quality Act requirements. 

The EA evaluates and describes the following alternatives: A) a no action altema!ive: B) 
rehab:litation of two facilities and construction of a nc:w processi:1g facili:y: and C) 
rehab:liranon of existing structures at same location. 

The preferrerl Alrernative B was selected for implementation to bring the JOC into compliance 
Wllh federaL state. and Marin County health a'ld safety regulations. In addition. this 
alternative provides improvements to area's visual quality. The no action was rejected because 
it would not meet the goals of the park's General Management Plan and would result in failure 
TO perform the necessary improvements which would result in Mari.n County a'lri the NPS 
issuing Ct2Se and desist orders for the operation of the facility. Aicemaove C did not provide 
environ.TDeruaI benefits which would occur under the proposed action. 

rne NPS/Marin County conducted pub:ic review of the EA for 30 days with the corronent 
penod ending on J= 19. 1998. The park received 11 leners regarding the project. Let'..ers 
were re:::eived from the Marin Conservation League. California Department of Fish and Game 
(CDFG), Marin Audubon Society, Sierra Cluh Marin Group, Tomales Bay Association. the 
Environmental Fo;um of Marin, Gulf of the Faralloncs National Marine Sancruary and two 
individuals 

Two of the letters endorsed Alternative B, The Proposed Action .. Both specifically discussed 
the positive aspects of moving the main facility away from Drakes Estero. 

PC ATIACHMENT #13 



Three of the loners expressed concern that the new facilities would create additional gTO\~rl1 in 
me overall oyster operation in the Bay. The letters indicated that additional groW",-~ may create 
porential negative impacts. The project is not sized to create additional gro",'lh in oyster 
produclIon in Drakes Bay. The building has been only sized to meet public health ami safety 
codes. In addition. JOe has agreed, as a condition of the NPS permit, to not exceed a., arulUai 
proc~ssing/production limn of 700,000 Ibs (oyster weight). This lirrut is the past peak 
production level over the last 10 years. This 700,000 lbs limit will ensure that the nev; 
iacilities will not create additional growth (and any new negative impacts) in overall oyster 
production in the estuary. 

General stewardship of the esruary by JOe was discussed in a number of letters. Several of 
me letters discussed oyster production related debris--particularly bJack plastic rubes and 
deterioraI.et1 plastic oyster bag--around the JOe facility and on the shores of the estuary and 
adjacem beru:hes. To address this concern, JOC has agreed as a condition of their pennit (0 

monthly remove any debris from the shoreline. The NPS and eDFG have agreed to monitor 
JOC lI..'1d inspect the shoreline on a regular basis. JOC has also agreed to imm.ediately remove 
any unused 0: abandonen oyster racks. In addition, JOe has agreed to pay the Gulf of tl:e 
Faral!ones National Marine Sanctuary for quarterly monitoring of the shoreline 

Long-term impacts of oyster production ro resources in the estUary was a concern of a :1wnber 
of organizations. As Stated above, the NPS has concluded that there will not be any r:ew 
impacts in l.lu: estuary as a result of the alternative chosen. Howe~r. as a condition of the 
permit. NPS. JOC, Gulf of the Farallones National Marine Sancruary, and CDFG agree ro 
begin a three y~ research program on long-term impacts of the oysler operation'> Oil eswari.ru: 
species. This infomlation will provide information for future modification of the penrJt ar.c 
limits on the oyster operation. 

The importation of foreign oyster slDck into Drakes Estero and the potential contamination of 
Drakes Bay with ~hilCb-hiking" alien species was a concen! of several of the organizations. 
To m:tigare any irr.pacts related to this issue, both JOe, and the CDFG have ag~ to 
establish a poliC"1 of zero tolerance. de .... elop a risk assessment, and protocols for importing 
Me:cican oysters in~o Drakes Estero. All foreign oyster stock shipments will be inspected by 
CDFG and NPS prior w placement in the estuary. If contaminated, the stock will nor be 
placed in Drakes Estero. 

At LI1e Ju!y 18, 1998 Point Reyes r\arional Seashore/Golden Gate National Recreation Area 
Ci:i.zens AdVISOry Corrunission meenne, the project was unanimnusly approved. 

The required mitigation measures necessary to eliminate and minimize environmental impe£l.<; 

are addre;;sed in the mitigation matrix that follow. 
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Vegetation 

I Water Resources 
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: Wildlife 
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I 
I 
I Th:~atened and 
! Endangered Species 

~ Soils 

: 
! 
I 

I Topography 
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To mitigate the invasion of non-native vegetarion. the Point Reyes Narional 
main distUrbed site will be monitored and non-native Seashore Resource 
plarus removed after construCtion frum disturbed Management Staff 
areas. Areas will be replanted with natives where 
needed. At the leach field area, the sire will be 
monitored (0 ensure rapid regrowth by surrounding I native vegetation. All weed species will be removed. 

, [f necessary. planting with natives will occur. 

The site will be monitored during construction and Johnson Oyster 
appropriate measures taken to ensure Drakes Estero Company 
and adjacent pond are not contaminated with 
sediments and construction debris. Soil and straw 
bale benns and plastic fencing wiJI be established. as 
necessary. to protect the estuary from sedimentS and I 

construction debris. i 
Some dust will be generated from constIUl:tion I Johnson Oyster 
activities. Dast will be mitigated by watering of area Company 
and covering truck leaving 'area with debris. I 
Park staff will monitor species before. during. and Poiru Reyes National 
after the projec! to insure di st'.Jrbance is mipJmal. Seashore Resource 
Resident bird nesting season will be avoided. Ma."Ulgement Staff 

NA 

Some short-term impacts due to heavy equipment on- I Johnson Oyster 
site will occur. These impacts can be mitigated by I Company 

JOe by ... ""iog on' ""m'n. "" ,i:e ,.',kI, '" I 
allow regrowth of vegetation. To minimize any soil 
loss during construction. the area will be sprayed 
with water regularly to reduce dust and soil erosion. 
In addition. ground disturbance will be kept to a 
minimum (less than three acres on the main 

~ . construction area and 2.25 acres on the leach field 
site) 10 ensure soil erosion is minimal. Any materials 
stockpiled will be on previously disturbed sites away 
from the eaUlary. 

To mitigate any potential impact to new struCtures, a 
qualified soil engineer wHl LFJvestigate soil conditions 
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to en5Ure long-term stability of proposed srruclUres. 

I Culwral ResoUICes Archeological site will be fenced [0 protect from any NPS Regional 

! potential impacts and monitored throughout !he Archeologist 
i construction period. Ii any archeological marerial is 

i located during cOl'.stnlcdoQ, the project will be 
j I stopped 2nd the area evaluated. 

I Visual Quality INA 
Health & Safety NA 

Noise Shon-term impacts only during norma! business Johnson Oyster 
, hours on weekdays as demolition crews remove L'1e Company 

L~i '''''''N''' ",d deb,;,. R"i"'"~ wilJ be ",tified of I construction activity and hours of all construction 
U activity will be regulated. No construction can occur ' 
II before 7:00 am and after 7:00 pm. 

! J>-;.lblic Services ! NA 

i Econor.Uc INA 

Based on the analySiS of the environmental assessment and the alternatives. required mitigation 
measures. ar.d with consideration of the pubhc comment, the National Park Service will be 
authorizl:d to undertake the replacemenr of two facilities and construction of a new processing 
fuihry <I, JOe The National Parle Service has determined that this action wi!l not have a 
SIgnificant Impacr upon the envlrorunent There are no cumulative Impact nor 15 precedent 
established by these actions. Therefore, the project will be implemented and an environmental 
impact statement (ElS) will not be prepared. 

/} 
Recorr.mended:_-+_'...p.~:..:..:·.~.:.:-~_'-==-=/",,/:..-_a_/ __ _ 

t1 '-;-;'1 Sm>eri'-.fuk:ru. Pain! Reyes I\atioz:a.l Seashore: 

t:fAtk.i;- 1/ /11"1' . ;; 
Date 

Dale 
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L L •. 

To: Superintendent 
Point Reyes National Seashore , " "'-". 

. ::. :: 

From: Field Solicitor 
l ~- .: -. . '". 
r • ." : ... - - . ~'''.;.. ' .. -: -.. . ..... 
~ , I 

San Francisco Field Office ~ . " 
,.~--. • p O .J .... 

~ :' : 
, .. ..-"'_._ .... e_ p • • • 

Re: Point Reyes Wilderness Act 
~ . '. .... . . 

_.c. , "'0:,." 

~ 
As requested. this memorandum opinion reyiews the Point R~yes \ .... ildemess 

situation as it reIated to the Johnson Oyster Company 40-year Reservation orUse and 
Occupancy which expires in 2011, or might be tenninated sooner for cause or other 
processes, The Wilderness Act of 1964, and the Point Reyes Wilderness Act of 1976. 
provide the guidance for implementation of wilderness within the Seashore and are the 
basis for NPS's obligations to manage the subject land and waters toward conversion of 
the potential wilderness areas to wilderness status. 

In conjunction with the Seashore authorization Act of 1962, the State of 
California, by 1965 legislation (copy attached), conveyed to the United States all of the 
right, title and interest of the State in lands one-quarter mile seaward of the mean high 
t;G:. More prec!sely t!'!e St ... ~<: ;ranted "all tnp !!de cm~ ~ubmp,r~ed lands or other lands 
beneath navigable waters situated within the boundaries of the Point Reyes National 
Seashore .. ... to the United States. Excepted from this grant and reserved to the State 
were the "right to fish upon, and all oil, gas and other hydrocarbons in the lands '" 
together with the right to explore or prospect . .. "within the tidal and submerged lands. 
However, these reserved rights were not to be "exercised in such manner as to cause . . , 
unnecessary pollution of the coastal waters", and no "well or drilling operations of any 
kind shall be conducted upon the surface of such lands." 

On October 18, 1976, the Point Reyes Wilderness Act designated 25,370 acres as 
wilderness. and 8003 acres as potential wilderness. Public Law 94-544, Oct. 18. 1976. 
The area designated as potential wilderness (2811 acres) for area 2 of three areas 



included the waters of the Drakes Estero and the adjoining inter-tidal land and upon 
which Johnson Oyster Farm operates a commercial oyster business.' (map attached) 

This Congressional designation of the wilderness and potential wilderness (see 
the House and Senate discussions of the legislation in the Congressional Record -copy 
attached) was made notwithstanding a September 8, 1976 letter written by John Kyl, 
Assistant Secretary of the Interior, to James A. Haley, Chairman of the Committee on 
Interior and Insular Affairs wherein he stated the Department's position on the Point 
Reyes Wilderness Act. While DOl was largely supportive of the Act, Mr. Kyl's letter 
said that the Department did not recommend the inclusion of the tidelands extending one
quarter mile offshore within the boundaries of Point Reyes, as granted by the State of 
California as potential wilderness. According to the Kyl's letter, the State's retention of 
mineral and fishing rights rendered this area "inconsistent with wilderness." This letter 
is the only record in the legislative history that raises this point in the area's wilderness 
and potential wilderness designation. After review of the 1965 State Act, the Wilderness 
Act, Point Reyes Wilderness Act, case law and present day NPS Directors'orders and 
Management Policies, it is the view of this office that the remarks in the Kylletter are not 
only inaccurate but overridden by the Congressional action, as explained below. 

The 1965 State Act is very limited in its two reservations of rights, i.e., public 
right to fish and severely restricted mineral exploration access, i.e., no surface 
disturbance of any kind. Both reservations would not conflict with the Secretary 
converting the potential water area and shore land wilderness acres into designated 
wilderness. Further, notwithstanding the Departments' letter, the Congress ultimately 
designated 25,370 wilderness and 8000 potential wilderness acres which exceeded the 
acreage recommended by the Administration. This reflects that Congress did not heed 
Mr. Kyl's recommendation and conclusions and enacted its preferred wilderness act. 

Addressing the potential wilderness lands and water, the House Report 94-1680, 
accompanying the eventually enacted Bill (HR 8002) states that it was its intent that there 
be "eff,:;rt"8 to steadily continue to iCDlove all obstacles to the eventual conversion of 
these lands and waters to wilderness status." (copy attached) The designations are 
implemented by the Park Service's 2001 Management Policies on wilderness which state 
that "[I]n the process of determining suitability, lands will not be excluded solely because 
of existing rights or privileges (e.g., mineral exploration and development, commercial 

1. It is noted that the State continues to issue to Johnson Oyster Company connnercial allotments 
in Drakes Estero which seem to be in conflict with the 1965 State legislative grant and 1976 
Congressional mandate to convert the bays of the Estero into wilderness status. On the other hand, the 
continued public fishing in the Estero is consistent with the State legislative grant and the conversion to 
wilderness status. 

Further, since the United States Q!im the tide and submerged lands in Drakes Estero, it clearly 
follows that pennission ofNPS is appropriate for commercial activities taking place on those granted 
lands. 



operations .. .'Y Further, the Park Service's Management Policies clearly state that the 
Park Service must make decisions regarding the management of potential wilderness 
even though some activities may temporarily detract from its wilderness character. The 
Park Service is to manage potential wilderness as wilderness to the extent that existing 
nori-conforming conditions allow. The Park Service is also required to actively seek to 
remove from potential wilderness the temporary, non-conforming conditions that 
preclude wilderness designation. 6.3.1. Wilderness Resource Management, General 
Policy. (selected excerpts attached) 

Hence, the Park Service is mandated by the Wilderness Act, the Point Reyes 
Wilderness Act and its Management Policies to convert potential wilderness, i.e., the 
Johnson Oyster Company tract and the adjoining Estero, to wilderness status as soon as 
the non conforming use can be eliminated. 3 

"'='"-,2~~GIi&l
RalP~~~ 

2. See the District Court ruling that past commercial activities, in this case timber harvesting, do not 
preclude an area's wilderness designation. Minnesota Public Interest Research Group v. Butz, 401 F. Supp. 
1276, 1329 (1975) 

3. The status of the Johnson Oyster Company will be addressed in a separate document. 
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MEMORANDUM 
November 22,2010 

TO: File 

FROM: Judy Teichman 

SUBJECT: California's Retained Fishing Rights Include Shellfish Cultivation 

The California Department ofFish and Game [CDFG] has leased the bottomlands in 
Drakes Estero for shellfish cultivation since the 1930s. In 1965 the California Legislature 
transferred the tidelands off the coast of the Point Reyes National Seashore [Seashore] to 
the United States, but retained mineral and fishing rights. The series of documents 
described below illustrates that the National Park Service [NPS] came to understand and 
accept that the fishing rights retained in the 1965 California legislation include the right 
of the State of California [State] to issue leases for shellfish cultivation in Drakes Estero. l 

(1) The first document is a letter dated November 13, 1963, the year after the Seashore 
was created and two years before the tidelands were transferred to the United States, from 
the NPS "Realty Officer" to the CDFG asking to be advised of the "nature" of the 
Johnson Oyster Company [JOC] oyster allotments: 

... their extent including boundaries and area, cost both initial and annual, and 
length of term and whether revocable. Also, please advise us of the extent to 
which the granting of an oyster allotment restricts the use of the area by users 
other than the owner of the allotment, especially those restrictions, if any, that an 
oyster allotment places on boating and swimming in the area . ... [Emphasis 
added.] 2 

(2) Next is a July 2, 1964 "Memorandum of Agreement" [MOU] between the JOC and 
Fred W. Binnewies, Seashore Superintendent that reflects the parties' assumption that the 
State would convey the tidelands to the NPS. Background information recited in the 
MOU includes a statement that Department of the Interior Secretary Udall made before a 
House Interior and Insular Affairs Committee while the legislation creating the Seashore 
was pending in Congress: "oyster operations within the seashore . .. would provide both 
recreation and economic value . ... ,,3 In order to avoid conflict between shellfish 
cultivation and the NPS-planned expansion of recreational activities, in the 1964 MOU 

I For a more detailed examination of California law relating to fisheries, see Alexander 
Calhoun's "Drakes Estero: Historical Analysis of Oyster Cultivation and Wilderness 
Status", pages 5 - 7. It can be accessed through www.marinwatch.org.Click on the 
Community Conversations Background link and then "search" for the Analysis. 
2 Exhibit 1: November 13, 1963 letter Kornelis to CDFG, p.8. 
3 Exhibit 2 July 2, 1964 MOU, p.lO. 
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the Superintendent committed the NPS to issuing JOC a Special Use Permit [SUP] to 
raise oysters in 200 - 250 additional acres of Drakes Estero in exchange for JOC agreeing 
to "abandon the oyster allotment it now has from the State of California in Estero de 
Limantour.',4 Although the NPS did not have the right to control allotments for shellfish 
cultivation, this MOU reflects that NPS planned that there would be more oystering in 
Drakes Estero to make up for the relinquished allotment in Limantour Estero. 5 

(3) In 1965, the California Legislature enacted Assembly Bill 1024, authored by 
Assemblyman Bagley, which transferred the tidelands offshore the Seashore to the 
federal government reserving both mineral rights and, as required by the California 
Constitution: 

... the absolute right to fish in the water overlying the lands [transferred] with 
the right to convenient access to said waters over said lands for said purpose.6 

(4) Perhaps because of the 1964 MOU with the Seashore Superintendent, the owner of 
the JOC seems to have believed that the State's transfer of submerged lands at Point 
Reyes removed his oyster allotments from State jurisdiction. In an October 22, 1965, 
letter, W.T. Shannon, Director of the CDFG clarified the situation: 

Upon reviewing the law transferring these lands to the Federal Government, it 
appears to us that all State laws and regulations pertaining to shellfish cultivation 
(including planting requirements, land rental, etc.) remain in effect since the 
conveyance by the Legislature reserves fishery rights to the State. 

Among others, copies of this letter went to a Mr. T. Kornelis, at the Seashore, 
Assemblyman Bagle~, the California Fish and Game Commission and Deputy Attorney 
General R. W. Scott. 

(5) Next is a March 14, 1966 letter from the Director of the CDFG to Leslie P. 
Amberger, Superintendent of the Seashore, thanking him for "requesting advice on 
regulation of the Johnson Oyster Company now within the bounds of Point Reyes 
National Seashore," and advising: 

4 The portion of Drakes Estero described in this MOU was later included in the two 
leases DBOC has from the California Department of Fish and Game, early evidence of 
the NPS and CDFG working cooperatively. See the Recitals in CDFG Lease M-438-01 
on pp. 41-42. 
5 For consistent testimony during the hearings on establishment of the Seashore by 
George Collins, NPS Regional Director of Recreation and Planning, and Congressman 
Clem Miller, see the quotations compiled by Dr. Laura Watt, "Hearings for PRNS 
Establishment, 1960-61, in her 2008 "Compilation of notes on PRNS wilderness proposal 
& associated legislation, as it relates to Drakes Estero." This compilation is also 
available through Marinwatch website. See footnote 1. 
6 Exhibit 3: California Assembly Bill #1024, p.l3. 
7 Exhibit 4: October 22, 1965, letter Shannon, CDFG to JOC, p.14. 
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Upon reviewing this matter it becomes apparent that the legislation transferring 
the submerged lands at Point Reyes to the Federal Government specifically 
reserved the fishing rights to the State. (AB 1024 (Bagley) Ch. 983, Stats. Of 
1965).8 

It thus appears that all State laws and regulations pertaining to shellfish 
cultivation remain in effect and are applicable to the operations of Johnson Oyster 
Company. This would include annual rental, privilege taxes, planting 
requirements, etc. - in short all current sections of the Fish and Game Code, and 
of Title 14, California Administrative Code, which relates to shellfish cultivation. 

We will appreciate your interpretation of this legislation and suggest that, if 
differences in opinion do exist, you so advise us and that a discussion be arranged 
between representatives of our agencies .... 

Again, among others, copies went to JOC, Assemblyman Bagley, and Deputy Attorney 
General Ralph Scott, to whom a draft of a su~ested letter responding to Amberger's 
request for advice was sent on March 2, 1966. 

(6) By letter dated March 25, 1966, Leslie P. Amberger, Superintendent of the 
Seashore, thanks Robert L. Jones, Deputy Director of CDFG for his letter of March 14 
regarding the JOe. In pertinent part, Superintendent Amberger said, "This office quite 
agreeable with the interpretation your department has placed upon the legislation 
transferring the submerged lands at Point Reyes to the Federal Government." Ambergr 
went on to say, 

Copies of this exchange of correspondence are being provided to our Regional 
Office for their review. Should their conclusion be different from that stated 
above, I will notify you promptly. to 

(7) A February 19, 1971 letter to JOC from CDFG Director G. Ray Arnett confirmed, 
"all state laws and regulations pertaining to shellfish cultivation remain in effect and are 
applicable to the operation of oyster allotments in Drakes Estero." The letter references a 
1969 MOU between NPS and CDFG reflecting the terms CDFG and the NPS would 
work together "to initiate and carry out jointly approved fish and wildlife management 
programs." The next-to-Iast paragraph states: 

The National Park Service and the Department ofFish and Game are both 
interested in perpetuating oyster culture in Drakes Estero. In this regard we will 
work together in managing the oyster operations within the National Seashore so 
they will provide recreational opportunities and benefit the local economy.ii 

8 Exhibit 5: March 14, 1966, Director, CDFG to Amberger, Supt. Seashore, p.15. 
9 Exhibit 6: March 2, 1966, Director, CDFG to Scott, Deputy CA AG., p. 16. 
to Exhibit 7: March 25, 1966, Seashore Supt. Amberger to Jones, CDFG, p.17. 
II Exhibit 8: February 19,1971, Director, CDFGtoJOC, p.18. 
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(8) The final 1974 Environmental Impact Statement [EIS] for the proposed Wilderness 
at the Seashore contains a Sierra Club letter of comment objecting to the draft EIS 
implication that none of Drakes Estero can be classified as wilderness because of the 
Johnson Oyster Farm: 

This is misleading. The company's buildings and the access road must be 
excluded but the estero need not be. The water area can be put under the 
Wilderness Act even while the oyster culture is continued --- it will be a prior 
existing, non-conforming use .... [po A-51. See the Watt compilation, footnote 5] 

(9) Portions of Drakes Estero were designated "potential wilderness" in 1976. In an 
October 13, 1978letterto the JOC the Director of the CDFG responded to a question 
about the status of the oyster allotment in Drakes Estero. The Director pointed out that 
both the CDFG and the California Fish and Game Commission only have the control over 
commercial fishing and the use of State tidelands that is specifically granted to them by 
the California Legislature. 12 That said, the Director reconfirmed that the State reserved 
the right to fish in Drakes Estero when title to the tidelands was transferred to the United 
States. He also referenced Section 7(b) ofP.L. 87-637, the legislation establishing the 
Seashore, which authorizes the Secretary of the U.S. DOl to permit fishing in the 
Seashore during open seasons prescribed by applicable Federal, State and local laws. The 
Director advises that pursuant to subsection 7(b) the NPS and the CDFG entered into a 
cooperative agreement on September 3, 1969 regarding fishing in the Seashore, and that: 

Oyster cultivation in Drakes Estero has been identified as a pre-existing operation 
licensed by our Department and, as such, is being honored by the Seashore under 
our Memorandum of Understanding. 

In this 1978 letter to JOC, the Director notes that the oyster cultivation is recognized in 
the Seashore's Natural Resource Management Plan: 

... as a compatible activity, as is dairy ranching. The plan states: - 'The oyster 
farm is a popular place where visitors can view a unique operation and then buy 
some oysters .... ' We now have a good working relationship with the National 
Park Service and Point Reyes National Seashore, and will strive to continue this 
relationship in years to come. We desire to perpetuate an oyster industry in 
California and will do everything in our power to achieve this goal. 13 

(10) The 1980 General Management Plan for the Seashore and Golden Gate National 
Recreation Area was adopted after the 1976 federal legislation creating the wilderness 

12Exhibit 9: October 13, 1978, Director CDFG to JOC, p.20. This same respect for the 
authority of the California Legislature is reflected in the current leases for shellfish 
cultivation in Drakes Estero. Lease M-438-01 [CDFG Lease] states that the lease is "in 
accordance with provisions of Section 15400 of the Fish and Game Code, as may from 
time to time be amended or changed by the State Legislature .... " [DBOC Lease, p.3] 
13 Exhibit 6: March 2, 1966, Director CDFGto JOC, p.16. 
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and potential wilderness areas in Point Reyes. Its Natural Resource Management 
Objectives for Seashore include: 

To manage seashore activities in the ... estuarine areas in a manner compatible 
with resource carrying capacity. 

* * * 
To monitor and improve maricultural operations, in particular the oyster 
farm operation in Drakes Estero, in cooperation with the California 
Department ofFish and Game. 14 

There is nothing in the Point Reyes Wilderness Act or in its history that remotely 
suggests that Congress intended that the NPS force closure of the State-leased shellfish 
cultivation operation in Drakes Estero by terminating the oyster farm's lease for the 
facilities in the pastoral zone. 

(11) The possibility that the JOC, predecessor of the Drakes Bay Oyster Company, 
could continue operation after the ROO expired was explicit in the 1998 Environmental 
Assessment [EA] of a proposal for "construction of a new oyster processing plant and the 
rehabilitation of several existing accessory structures" at what is now the site of the 
DBOC. The proposed rehabilitated and new facilities were needed - and continue to be 
needed - because the existing facilities were not in compliance "with county, state, and 
federal regulations related to health, safety, and building codes." 15 See the EA pages 6-
7. In describing the "affected environment" then Seashore Superintendent Don 
Neubacher referred to the ROO and said: 

The PRNS GMP is currently is being revised. An issue to be addressed is the 
long-term status of the lease agreement past 2012.16 

(12) Perhaps the "best evidence" of the State's retained interest in shellfish cultivation 
in Drakes Estero is the State granting a new 25-year lease for shellfish cultivation in 
Drakes Estero effective June 25, 2004. Recognizing that the lessee needed the facilities 
located on NPS land on shore Drakes Estero to service the cultivation of shellfish in the 
tidelands, the lease provides that the lease for shellfish cultivation is: 

... contingent on a concurrent federal Reservation of Use and Occupancy for fee 
land in the Point Reyes National Seashore.17 

14 Exhibit 6: March 2, 1966, Director CDFG to JOC, p.16. 
15 At very great expense DBOC cleaned up many of the health and safety problems, 
including installing a new septic system, but the buildings still need to be renovated or 
replaced to meet applicable codes. 
16 Exhibit 10 Excerpt from 1998 EA, p.22. 
17 Exhibit 11 Excerpt from the 2004 CDFG 25-year lease for shellfish cultivation in 
Drakes Estero, p. 25. 
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The foregoing papers document forty years of recognition by the National Park Service 
that the State of California owned before and retained the right to lease the bottomlands 
in Drakes Estero for shellfish cultivation after the State transferred the tidelands to the 
United States in 1965. 
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IN R£PLy REFER TO: 

L1425 

UNITED STATES 
DEPARTMENT OF THE INTERIOR 

NATIONAL PARK SERVICE 
RUNT REYES NATIONAL SEASHOBE 
Point Reyes, California 94956 

November 13, 1963 

State of California 
Department of :fish end Game 
leOl Jedsmith Drive 
Sacr~nto, California 

Gentlemen: 

Tne PoL~t Reyes National Seashore in ~~in County, California, incl~des 
within its boundaries Drakes Estero. A nap showing Dr~~es 3stero and the 
entire National Seashore is enclosed. 

The legislative history of the Act establishing the Point Reyes National 
Seashore, the Act of September 13, 1962 (76 Stat. 538), provides that the 
oyster company on Drakes Estero should be allowed to continue in business. 
It was felt that provisions could be worked out between the National Park 
Service and the oyster company so that the oyster operations would not be 
incompatible with the National Seashore. 

l·>r. C'1la,r1~s Johns~~ of the Johnson Oyster Company has advised us that he 
has extenslve-eIlotments from the 3tate of-California in Drakes Estero ana 
the Estero de L1!nnntour. Mr. Johnson discussea Hith us the possibility of 
e;c~hane;ing an allotment in the i!:stero de Li:nB.ntour for an addi tiona! allot
ment in Drakes 3stero. This appears to be d.esirable to both parties since 
the Estero de Limantour is in a proposed aeavy visitor use area of the r~a

tional Seashore and an additional allotment in Drakes Estero would consoli
date the operations of the Johnson Oyster Company. 

Since we are unfatli.liar 'lith 3tate oyster a:!.lotments, please advise us of 
the ~~ture of these allotments J their e:~ent including boundaries and area, 
cos't both initial a.."!d annual, and length of te:::m and whether revocable. 
Also, please advise us of the extent to ,"!licn the granting of an oyster al
lotment restricts the u~e of the area by users other than the owner of the 
allotment, especially those restrictions, if any, that an oyster allotment 
places on boating and swiI!lming in the area. Although lIe are interested in 
any and all allotments in Drakes i!:stero and Estero de L1.mantour, ';le are es
pecially interested in any allot:nent--that iIligfili- be-Tn -the -area-shaded red 
on the enclosed map. 



Please send us copies of any documents.pertaining to oyster allotments in 
Drakes Estero and 3stero de Limantour granted to or now m.ned by the John
son Oyster Company of Inverness, California. 

Enclosure 

Sincerely yours, 

Thomas :<ornelis 
Realty Officer 

2 
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l-iemorandum of Ag-.reement 

vJherens, the Johnson Oyster Company plants and grOVlS oysters in Dl~uke ts 

Estero ,:md Estero de L:iJllantour wi"chin the Point Reyes National Seashore; 

and 

..,JhercclS) the legisJ.ative [list9ry as found on' PcJge 6 of the House Report 

No. 1628 on S. 476, the bill to establish the Point Reyes NationaJ. Sea-

ShorE!) 5ho\'15 the Congr·;.!ssioncl intent to be that oyster operations \· .. ithin 

the National Seashore should continue after the establish:ncnt of the 

National Seasho::."e; and 

vnl~reas> Secretary Udall in his statement before the Subcommittee on 

National Parks of the House Inter'ior and Insular A:ffail~s Committee found 

at page 109 of the House Hearings on H. R. 2775 and II. R. 3244 held on 

M'Jl"ch 24, July 6, and August 11) 1%1> said that the oyster operations 

\,li1:hin the Seashore \·101.l1d be able to continue and that they would provide 

both ::::'ec).'eation and economic value; and 

\ .. 1J1.~reas, oystt':!r allotment No. 2 held by the Johnson Oyster Company f~'om 

the State· of Ca:lifol"nia includes \'lClter bottoms in both Dr'akes Estero and 

Estm'o de LimaHtour; ond 

\-1h~rC.:lt:1 the John50n Oys1;el' Company has not planted and cultivated oysters 

us requi'r'ed by 1'i1:J.e l4 of the California Admini:::;tr'ative Code in the 

pO~ tion of o~/s i;er allotr.i~nt No. :2 which is in Es teI'O de Lim<:lntour; and 

Wh~rc':ts, the Johnson Oyster Company to meet t-ht:! provisions of Title 14 

of the C;;.l:i.fOl'nia Admin:i.strative Code will plant .::md cultivate oysters 

i..., that: portion of oy~te'(\ allotment No. 2 which is in Estel"o de Lim~tour 

10 
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unless a satisfactory agreement can be reached with the United States 

on possible C!dditional planting areas in Drakets Estero in the event 

the United States acquires the submerged lands and tidelC!nds ~·.dthin 

the Point Reyes National Seashore; and 

Whereas, the National Park Service anticipates and is providing for 

heavy public use in the area of Estero de Limantour; and 

\Jlhereas, heavy visitor use is not compatible with oyster· ra.ising; and 

Whereas, the National Park Service has requested the State of California 

to convey the tidelands and sub:nerged lands \·lithin the boundaries of 

the Point Reyes Nation':ll Seashore to thl3 United States. 

NO\·/, therefore, the parties hereto agree as fo110\,15: 

The \.Tohnson Oyster Company agrees for itself and its assigns to abandon 

the oyster allotJnent it nO\·/ has from the State of California in Estero 

de L:imantour. 

The National Park Service agl'ees that when the State of California conveys 

the tidelands and sub;nerged lands IIJithin the Point Reyes National Seashore 

to the United States, it will issue a t\']enty year special use permit to 

the Johnson Oyster Company to raise oysters on apPl'oximately 200 to 250' 

acres of additional wc:ter bottom land in the pOl"'tion of Drab~s 1 s Estero 

loca.ted at the mouth of Crewnery Bay and along the \"est shore of Schooner 

Bay that is not inCluded in oyster allotment No. 2 from the State of 

California. 

II 
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The I{ational PClrk Service agrees that the special use permit shall 

provide that if the permit is revoked befo!·e the expiration of the 

t\·:enty year period or if the I{ational Park Service does not notify 

the Johnson Oyster Company at least four years prior to the expira-

tion of the twenty year period that it does not intend to renew the 

special use permit, the Johnson Oyster Company shall then be pE::rmitted 

to continue to cultivate" and harvest the oysters planted at the tIDe 

of either the revocation, notification of intention not to renew if 

tl.e notification is given within four years of the expiI-ation of the 

perm:i.t: or expiration of the twenty years if no notification is given: 

P-J.~ovicJed, thClt the said right to cO!1tinue to cultivate gnd harvest 

oys tel'S shall not, in (l.YlY cVE::nt, continue beyond c5 period of four 

years from said revocation, notification, oi.~ expiration of permit. 

The Johnson Oyster Compm~y <:!nd the National Park Service agree thc.t 

the t\'J~nty year special use permit shall b~ for a consideration com-

mensurate with the charges of the State of Califorr.ia for oyster 

allouncnts. 

S/ Chad,,:::; \.;. Johnson 
Pr"esirJ.\mt, John~on Oyster Company 

S/ Fl'ed \-,1. Binncwiec 
Sup':;rintcndant, Point Reyes Natiol1<1l 

Seashore 

co P .. ali .. R 

7/2/64 
Date 

7/2/64 
Date 

.. c -
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7. Letter dated March 14, 1966 from CDFG to Seashore Superintendent. 
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V. T. SballOn, Director 

:, 

March 14, 1966 

Hr. LesUe P. Amberger, Superintendent 
Point Reyaa National Seashore 
Point lleyes. Callfornla 94956 

Dear Hr. Amberger s 

Thank you for your recent lettar requosting advfc~ nn re~118tinn of 
the Johnaon Oy.tar Campany nOlI within the bowuls of Point lleyea 
National Seashore. 

Upon reviewing this matter It becomes apparent that the legislation 
tranafeninS tbe 8ubalerged lands at Point Reyes to the Federal 
Government specifically reaerved tho flsblng rights to the State. 
(AD 1024 (Baaley) Ch. 983. Stata. of 1965). 

It thua appears tbat all State lava and re~llatioDa pertaining to 
shellfish cultivation remain in effect and ara applicable to the 
operationa of John,on Oyater Company. This would include annual 
rental. privilege taxas. planting requirements, etc. - in sbort 
all current sections of the riab and Game Code, and of Title l~. 
California AdministraUve Code. which relate to shellfish 
cultivation. 

We viii appreciate your interpretation of thi. legislation and 
suggest that. if differences lD opinion do exist. you so advi8e 
us and that a diacU8sion be arranged between repreaenteti?ea of 
our agencies. 

All you request, we are including copies of the I118pS and complete 
descriptions of ahellfiah allotments numbers 2 and 72 which are 
nov held by the Johnson Oyster Company. 

Slnc:e~ely. 

G(l?,' ':,,":".: .. : ..... . 
', : . 

Director 
ce Hr. Johnson 

Assembl~n Bagley 
Hr. Bdgerton 
Hr. Savage 
Hr. Ralpb Scott 
Region J 
.... n 

I~ 
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... ....... ~ ~ of • ...... In .... t.o Hr. ArDberartr tor J'INI' 
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8. Letter dated March 25, 1966 from Seashore Superintendent to CDFG. 

[I'll have to find this and send it along later!] 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 

NATIONAL PARK SERVICE 

POINT REYES NATIONAL SEASHORE 
Point Reyes, California 94956 

March 25, 1966 

Mr. ROb:~C: Jones, Deputy Director 
Departm~~ of Fish and Game 
1416 N~~th Street 
Sacramento, California 95814 

Dear Mr. Jones: 

Thank you for your letter of March 14, in regard to the Johnson Oyster 
Company. This office is quite agreeable with the interpretation your 
department has placed upon the legislation transferring the submerged 
lands at Point Reyes to the Federal Government. I have discussed the 
matter with Mr. Charles Johnson, and this is in accord with his under
standing also. Accordingly the Johnson Oyster Company will continue 
operation under appropriate sections of California Fish and Game Code 
as in the past. 

Copies of this exchange of correspondence are being provided to our 
Regional Office for their review. Should their conclusion be different 
f'rom that stated above, I will notify you promptly. 

Your cooperation in this matter is greatly appreciated. 

Sincerely, 

~~b~ 
Superintendent rger 6 
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STATE OF CALIFORNIA - RESOURCES AGENCY 

DEPARTMENT OF FISH AND GAME 

G. Ray Amett, Director 

Februa~ 19. 1971 

111'. Chade. V. Joimlon 
Jolmlon Oyate1' Company 
•• o. Box 132 
laverDess. california 94937 

Dr. Orcutt luggested. Hr. Jobnlon _ •• 

RONALD REAGAN. Governor 

••• tbat we write to you and attempt to clarify your position in regards to your 
oyster allotment in Drakes Istero. 

Ibe lel1alatioa that transferred 8ubmerged lands at toint Reyes to the 'ederal 
government specifically reserved fishing rights to the State (refer to AI 1024, 
BaIley, Cb. 983. statutes of 1965 enclosed)i therefore, all state laws and regu
latioD8 perCatofDI to shellf1sh cultivation remaia ia effect and are app11cable 
to the operation of O1ste1' allotments in Drakes Iste1'o. 

Speclfl~lly, the atatutory responsibilitiel of the Department of Fisb aDd Game 
include the collection of an aDDul reatal fee, ... d inspection fee., privilege 
taxes. e.tablishment of plantins requirements _. in short, all current sections 
of the fish and Game Code, and of title 14, california Administrative Code, 
¥bieb relates to shellfish cultivation apply to the Johnson Oyster Company. 

A IDIIDOradUlli of agreement (copy attaebed), s1ped by you and Kr. fred V. B1DDewies 
(former Superintendant 't. aeyes Rational Seashore) on July 2. 1964. provided 
that. 1f you voluntarlly abandoned that portion of your allotment 10~ted in 
Estero de LtmaDtou1'. additional acreage (%00-250 acres) would be gr8Dted to you 
1n Drake. Estero in the event the submerged lands and tidelands were transferred 
to the Federal government. As a part of this agreement. a twenty year special 
use permit was to be issued to you. 

Since July 1964. your acreage in Estero de Llmaotour has been abandoaed at tbe 
request of the 'ark Service. and allotment DO. 2 redefined to include acreage in 
Schooner Jay. Both actions vere in accord with your lD81IIOrandum of agreement. 
Vben this redefinition took place the nev effective date for allotments 2 and 72 
became February 19. 1965 (see attache4). In accordance with tbe allowable 2S 
year mexfmum limitation. Section 6495 scate Flah and Game Code. your tend.oation 
date for both allotments vas set at february 19. 1990, providing all provisions 
of t1ae Code are met. 

In 1969 a Memorandum of Understanding was drawn up between the State of cali
fonia, Department of Fish and Game and the Ifational .ark Service relating to 
wildlife GllDaCemeot in the Point aeyes htional Seashore. In this memoraudum 
the Departmeat and the rark Service 1IIItually alreed to work together ad to 
tDitiate and earry out Jo1Qtly approved fiab and wildlife maDasement programs. 

/1; 
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feR Di~.etor 

CCI Dr. Orcutt, lIU-lC8Ia1o Park) 
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STAff Of CALifORNIA-RESOURCES AGENCY EDMUND G. 8ROWN JR., Gov.rnor 

DEPARTMENT OF FISH AND GAME 

(916) 445-3531 

Mr. Charles 'il. Johnson 
P. O. Box 68 
Inverness, Cal1tornia 94937 

Dear Mr. J chnson: 

October 13, 1978 

I am ... 1"1 tinS th1s letter 1n response to your questiOns and the status ot 
your oys ter allotment in Drakes Estero. For your Information, neither 
the F1sh and Game Commi88iOll nor the Department or Fish am Que hnve 
control over eommercial fisbing or the use ot state tidelands in Callt
ornia eAcept under spec1tlc authority granted by the Legislature. Laws 
~'teruiDg oyuter cultivatIon are provided 1n Code Sections 6510-6536 
(attached). '!be Leg1.slature reserves the right to cbtlnge these laJlS 
and actions taken by the Department aDd the Commission are a result ot 
the exist10g laws. 

the ori~lnal allotment 1n Drakes Estero was made in 1934 under then Fish 
and Gtune C.:xle Sect10n 820, enacted by the Legislature in 1933. At that 
time, the law stated that oyster allotments could be held until abandoned. 
In 1955, live years before tbe allotment was transterred from ~oast Oyster 
Co. to you, the Legislature ameDded the Fish and Game Code a!li.1 set a maxiClUt:l 
time period for granting allotments at 25 years. When this action was taken, 
hOwever, an additional clarification was made:- it, at the termination of the 
period of an allotment the water bottom allotted 1s still subject to allot
meClt., the .. llotlee sh&.l.l have a prior rigllt to the ti110tment of ouch bottom 
to llial (..jt:ctiou .5521). .\s it nOil stalUS, tIle !all doe!! not allow for the 
pel·Qetuul dlotlaent of sttlte water bottoms. Nevertheless, the statement 
l"\:~,,~·dir.:.; lhe prior r1t9lt ot the allotte~ ulmvst guarantees this right, 
as lung a.t t.llc: allvttee ia product1-tely growing oysters aM is complying 
wi th all pertinent regulations. 

The stute Iloes not own the: water bottOllilJ 1n Drakes Estero. Transfer of 
title to those tide aDd submerged l.anda was made to the United States on 
July 9, 1965. The state did, hOwever, reserve to the people of the state 
the rtgM to fi&ll 1n those waters. S~ction 7(b) of Public Law 87-658, 
Sept. 14, 1~~2, which established Point Reyes National Seasbore, provided 
for fishing on lands ot the National Seashore and authorized the Secretary 
of the Interior to enter into a cooperative agreement with the state re
garding such fiBbing as may be deemed deSirable. A cooperative agreement 
with our DepartmeDt WllB signed by the National P&r.k Service on Sept. 3, 1969, 
BOd ~e have been working cooperatively since then. 



, . 

-2- October 13, 1918 

o,ater cult1fttiOD 1Jl DrakU letaro baa beeD identified as • pn-ex1at1Ds 
operaticm Uc0DM4 b7 CN:r Depart;llDt aDd, as Buell, 1a 'be1as !aODond b1 tbe 
Seashore du OU' Mlllard\ll of UDlerataDd1D8. o,.ter cultlyat1cm 18 
recop1zec1 ill tb8 Batural Ruowcea MlDagement Plan Of Point ~ .&t1oml 
Seaahore ... ~tlble actlY1ty, ... U da1ry rauch1Da. !U plu .tate.:
"~ O)'Ster tara 1a • popW.ar place vben Y181to1'8 can v1ev. UD1que operation 
and then bu;y .~ oyate1'8 •••• " 

lie nov have a good vork1Ds relaUousA1p with the National Park Service ud 
Point Ro,.. tCatlo:aal Seashore, &D1 v1ll strive to cont1lNe th1s relat10DBhip 
in the years to COl:IID. We dee1l'e to perpetuate an oyater induatry ill Cal.1t .. 
amia am will do everythin8 in 0\11" pOWer to achieve th1a goal. 

It 13 trrJ UDiOl"8taNU,. tbat ,oil AN DOt operat1.D& lIIIIer a ta:rmal a.l.lDtsI-.pt 
agn:emetlt at tll1 ... time. A at&Ddatd agreeD!nt baS been d.ratted aD1 v.lll be 
sent to 10U soon tor ~ e1sIBt.... lilope 'tIUa la\ter :la aaolptW. 1D 
answering your qat.tiona. 

L., _ : ... 

cc: 

EJS:lrm 

~I 
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Environmental Assessment 
Johnson Oyster Company 

{x. Iff (SIT Ie) 

Marin County, Point Reyes National Seashore 

May 1998 
U.S. Department of the Interior 

National Park Service 
Point Reyes National Seashore 



Alternatives, Including the Proposed Action 

Alternative A: No Action 

This alternative will leave the site in its 
present condition; no demolition of 
buildings would occur. New buildings and 
septic system would not be constructed. 
No site improvements would be constructed 
for parking or public interpretation. JOe 
would continue [Q haul sewage daily to a 
permiued disposal site. Under this 
alternative, the JOe would fail to comply 
with coumy, state, and federal regulations 
related to health. safety, and building 
codes. 

Alternative B: The Proposed 
Action: Rehabilitation of Two 
Facilities and Construction of a 
New Processing Facility 

This proposed alternative will remove the 
processing plam. seed plant. stringing 
plant, and garage and replace with new 
structures. The replacement structures with 
sizes are: garage, 900 square feet (sf); seed 
plant, 2,625 sf; stringing plant, 500 sf; and 
a two story processing plant, 7,600, sf. 
Total square foorage for these new 
structures will be 11,625 sf. Existing sf is 
8.327. No work is proposed for any of the 
residential structures located on the 
property. However. fencing will be placed 
adjacent to the residential structures to 
screen them from public facilities to 
provide privacy. 

The new processing plant would be moved 
approximately 100 feet from its current 
location directly adjacent [Q the shoreline. 
Other structures would be located in 

6 

existing sites. Appendix e provides 
detailed drawings of this option. 

A new septic system, approximately 3000 
feet east of the processing plant and two 
acres in size, would be constructed to 
accommodate the rehabilitated facilities 
(See Appendix D for detailed drawings). 
The NPS would issue a special use permit 
to accommodate this use. The proposed site 
was selected because of its acceptable 
percolation ability and because it is located 
outside the immediate watershed of the 
Estero. The new buildings would include a 
gray water drainage system: waste water 
would be pumped to the rehabilitated 
former leach field (.25 acre) field above 
and south of the JOe facility. 

No major changes in the topography is 
necessary. The proposed site for all new, 
rehabilitated and replacements structures is 
relatively flat. All structures will be slab 
on grade and all drainage will be sloped 
away from building and use the natural 
drainage pattern where appropriate. 

Gravel entry and parking areas will be 
developed on the northern extent of the 
property. Twenty-two parking spaces will 
be developed, including the appropriate 
number of handicap spaces. Picnic tables 
will be placed at the entrance to the facility 
adjacent to the parking area. 

Once the site has been cleared of all debris. 
the sire will be evenly graded and 
revegetated with native vegetation. 



Alternative C: Rehabilitation of 
Existing Structures Only 

This alternative is similar to alternative B, 
except the processing plant would be 
reconstructed/rehabilitated at its current 
location which is directly adjacent to the 
Estero. The new facility will be the same 
in terms of overall scale and types of 
materials. 

All other site amenities such as parking and 
other facilities would be constructed as in 
Alternative B. The leach field and sewage 
system also would be constructed as in 
Alternative B. 

Alternatives Considered but 
Rejected 
The removal of the entire complex was 
rejected as an alternative. JOe has a 
Reservation of Use and Occupancy (lease
hold interest) until the year 2012. The 
existing GMP (NPS 1980) calls for the 
continuation of an oyster operation within 
the park. PRNS is currentlv in the process \ 

. ~ of updating and re\'ising the existing GMP 
which wIll need to address the issue of JOe 
lease hold interest. 

I 
I 

I 
I 
t 
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DEPARTMENT OF FISH AND GAME 

http : / /www.dfg.ca.g~v 

141 6 Ninth Street 
Sacramento, CA 95814 

Mr. Tom Johnson 
Johnson Oyster Company 
P.O. Box 69 
Inverness, CA 94937 

December 21, 2004 

Subject: Renewal of Leases, M-438-01 and M-438-02 

Dear Mr. Johnson: 

Enclosed are the executed copies for lease agreements, M-438-01 and M-
438-02, for your files. I appreciate your patience in the execution of these 
documents. Should you have questions regarding the activities associated with 
these leases, please contact Tom Moore at (707) 875-4261 . 

cc: Tom Moore 
Region 7 

Sincerely, 

~~~, !t// 
Eric R. Dockter 
Analyst 
Business Services 

Eric Larson (w/o attachments) 
Region 7 

Conserving CaCifomia's WiU[Cije Since 1870 

r r;l~:~~: 1~:' rC~.~. ''i:' . .. ~: : 
': '~ . " ," ... f 
I /o '.; Z 4. 2004 

; ; .. ~ \'; j./ f' 
.-..... - .' " .. ~:; .... ~~: --:-:-----. .1 



Number M-438-01 

RENEWAL OF LEASE 

Made this 25th day of June, 2004 at Crescent City, California by and between the 
State of California, acting by and through its Department of Fish and Game, hereinafter 
referred to as "Lessor" and Johnson Oyster Company, hereinafter referred to as 
"Lessee." 

WITNESSETH: 

WHEREAS, Lessee indicated an interest in renewing a prior lease agreement in 
correspondence dated May 28th

, 2003 and exercised that option by requesting Fish and 
Game Commission consideration of the request in correspondence dated April 8, 2004, 
and 

WHEREAS, The Fish and Game Commission at the May 4, 2004, meeting in 
San Diego, California granted the Lessee's request to extend the lease for 90 days to 
negotiate specific terms and conditions for the new lease. 

WHEREAS, Lessee is presently a registered aquaculturist authoiized to grow 
marine life for profit in the waters of the State of California as provided in Section 15101 
of the Fish and Game Code, and 

WHEREAS, Lessee expressed support for the Lessor's recommended approval 
of the requested lease renewal for a 25-year period, contingent on a concurrent Federal 
Reservation of Use and Occupancy for fee land in the Point Reyes National Seashore, 
at an initial lease rate of three dollars ($3.00) per acre at signing, ten dollars ($10.00) at 
4 years, fifteen dollars ($15.00) at 10 years, and twenty dollars ($20.00) at 15 years, 
subject to adjustment considering changes in the Consumer Price Index and current 
lease rates no more often than every five years, at the Fish and Game Commission's 
discretion, and. 

WHEREAS, the Fish and Game Commission determined that a lease renewal 
was in the best interest of the State of California at the June 25, 2004, meeting in 
Crescent City, California and approved the renewal based on the renegotiated lease 
terms recommended by the Department of Fish and Game. 

NOW, THEREFORE, THIS INDENTURE WITNESSETH: 

That, in consideration of payment of the monies hereinafter stated in accordance 
with the renegotiated terms recommended by the Lessor and accepted at a duly called 
and noticed hearing of the Fish and Game Commission of the State of California, 
pursuant to law and in consideration of the covenants contained herein on the part of 
the Lessee, Lessor does hereby grant to Lessee the exclusive privilege to cultivate 
approved shellfish hereon and in those certain waters of the State of California 
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Number M-438-01 

described as follows, to wit: 

All that certain real property situated in the County of Marin, State of California, 
described as follows: 

Two parcels of water bottoms in Drakes Estero, county of Marin, State of 
California, and being particularly described as follows: 

Parcel 1. 

Beginning at a point near the oyster plant site of Johnson Oyster Company which 
bears South 43° 25' 25" West 3667.148 feet from the most easterky corner of 
that certain parcel of land conveyed by James and Magaret McClure of RC.S. 
Communications Inc. by Deed dated September 28, 1929 and recorded October 
15, 1929 in Liber 185 of Official Records, at Page 93, Marin County Records; and 
running thence North 59° West 420 feet to a point on the high water line of 
Drakes Estero, Marin County: State of California: which is the true point of 
beginning for this allotment; thence South 1 yo West 90 feet to the Northeasterly 
edge of a 100-foot boat passageway along the deepest water of Schooner Bay; 
thence following along the Easterly edge of said boat passageway South 58° 30" 
East 420 feet; South 10° West 600 feet; South 39° 30' West 1820 feet; South 
8°West 650 feet to the Southeasterly edge of the 100-foot passageway; thence 
North 86° 30' East 390 feet; South 3600 feet; South 20° East 3410 feet to the 
Northwesterly point of the sheer cliff separating Home Bay from Drakes Estero, 
said point having U.S.G.S. grid coordinates 38° 3" 18" N. 122° 55" 54" W.; thence 
following along the high water line of Home Bay Northeasterly to the extremity of 
Home Bay; thence Northerly and Southwesterly along the high water line of 
Home Bay to Schooner Bay; thence Northerly along the high water line of 
Schooner Bay to the point of beginning; said Parcel containing 350 acres, more 
or less. 

Parcel 2. 

Beginning at a point on the high water line on the West Shore of Schooner Bay, 
said point bearing South 1 yo West 420 feet from the point of beginning of Parcel 
1 ; thence North 1 yo East 160 feet to the Northwesterly corner of the 100-foot 
Schooner Bay Boat passageway; thence following along the Westerly edge of 
said passageway along the deepest water in Schooner Bay South 58° 30" East 
175 feet; 10° West, 500 feet; South 29°30' West 1916 feet; South 8° West 690 
feet to the Southerly end of the 1 ~O-foot passageway; thence South 4° East 5100 
feet; South 4YO East 1,340 feet; North 80° East 1,300 feet; North 53° East 2,100 
feet; South 1,410 feet; South 59° West 1,510 feet; South 1 yo East 1,300 feet; 
South 65° West 1,080 feet; South 79° West 1,480 feet to a point on the high 
water line on the Westerly shore of the main body of Drakes Estero having a 
U.S.G.S. grid coordinates 38° 2' 41" N.: 122° 56' 51" W.; thence following 
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Number M-438-01 

Northwesterly along the high water line of Barries Bay to its extremity; thence 
Southeasterly along the high water line of Barries Bay to the Westerly shore of 
Drakes Estero; thence Northwesterly along the high water line of the Western 
shore of Drakes Estero and Creamery Bay to the extremity of Creamery Bay; 
thence Southerly along the high water line of the Eastern and Southern shores of 
Creamery Bay and following Northeasterly along the Westerly shore of Schooner 
Bay along the high water line to the point of beginning at the Northwesterly edge 
of the 100-foot boat passageway. 

Excepting therefrom, a one-acre parcel designated as Mariculture Lease No. M-
438-02, said Parcel 2 containing 709 acres, more or less. 

These parcels 1 and 2, containing 1,059 acres, more or less, together comprise 
Oyster Allotment Number M-438-01. 

This lease, in accordance with provisions of Section 15400 of the Fish and Game 
Code, as may from time to time be amended or changed by the State Legislature, is for 
the sole purpose of cultivating Pacific oyster (Crassostrea gigas), and European flat 
oyster (Ostrea edulis), in the previously designated area. The cultivation of additional 
species of aquatic plants or animals must have approval of the Fish and Game 
Commission. Seed stock must be certified before planting in compliance with Section 
15201 of the Fish and Game Code, and must be planted by Lessee in a manner and at 
a size approved by the Lessor to assure that harvested animals are a product of the 
lease. A request for certification of planting stock will be submitted by Lessee to the 
Lessor at least ten (10) days prior to the proposed date of inspection. 

All oyster cultivation on the lease shall be confined to the bottom, stakes, and 
racks within the area approved by the Commission. No other mode of operation or 
culture method is authorized unless Lessee shall first obtain approval thereof from the 
Fish and Game Commission. 

The notice of intent to plant shellfish on the lease shall be given to the 
Department of Fish and Game's, Marine Region Aquaculture Coordinator, P.O. Box 
1560, Bodega Bay, California 94923, telephone (707) 875-4261, or at such other place 
as Lessor may from time to time deSignate. In addition to the required ten (10) day 
notice, at least a 24-hour notice shall be given to the aquaculture coordinator or their 
designee, giving the details on where the shellfish seed can be inspected. 

In accordance with actions taken by the Fish and Game Commission of the State 
of California, pursuant to Fish and Game Code Section 15400, Lessor does hereby 
renew said lease for such consideration, specific purposes and subject to covenants, 
terms, conditions, reservation, restrictions and limitation as are set forth herein. 

This lease renewal is authorized for a term of twenty-five (25) years commencing 
on the 25th day of June, 2004, and ending on the 24th day of June, 2029, contingent on 
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Number M-438-01 

a concurrent federal Reservation of Use and Occupancy for fee land in the Point Reyes 
National Seashore, at an initial lease rate of three dollars ($3.00) per acre at signing, 
ten dollars ($10.00) at 4 years, fifteen dollars ($15.00) at 10 years, and twenty dollars 
($20.00) at 15 years, subject to adjustment considering changes in the Consumer Price 
Index and current lease rates no more often than every five years, at the Fish and 
Game Commission's discretion, and a privilege tax on all products harvested as 
provided by Fish and Game Code Sections 8051, 18406.5, and 15406.7. Beginning 
January 1, 2005, said annual rental fee will be payable to Lessor on a calendar year 
basis, January 1 - December 31. If said annual rental fee is not paid within sixty (60) 
days after the close of the month in which it is due, an additional 10 percent penalty 
shall be paid. Lessor, at its option, may declare the lease abandoned for failure to pay 
such rental fees within 90 days from the beginning of the rental period; although such 
abandonment shall not relieve Lessee of its obligation to pay such rental and penalty 
which are due and owing. Lessee agrees to pay Lessor reasonable attorney fees and 
costs incurred in collecting any amounts and/or penalties due and owing from Lessee 
under the provisions of this lease. Lessee agrees to pay said fee(s) to Lessor at its 
office in the City of Sacramento, State of California, or at such other place as Lessor 
may, from time to time, designate. 

Lessee expressly recognizes and acknowledges that any payments by Lessee 
as provided for herein are subject to the provisions of Section 15410 of the Fish and 
Game Code which states "All leases shall be subject to the power of the Legislature to 
increase or decrease the rents, fees, taxes, and other charges relating to the lease, but 
no increase in rent shall be applicable to an existing lease until it is renewed." 

This lease is made upon the following additional terms, conditions, and 
covenants, to wit: 

A. This lease may, at the option of Lessee, be renewed for additional periods not to 
exceed 25 years each. If the Lessee desires to enter into a new lease for a 
period commencing after expiration of the initial 25-year term, Lessee shall give 
notice to Lessor one (1) year prior to termination of the lease. The lease may be 
renewed if, during the notification period, terms for a new lease are agreed upon 
by Lessee and the Commission. Lessor retains the right to renegotiate terms of 
the lease, including annual rental rates, subject to adjustment considering 
changes in the Consumer Price Index and current lease rates, at the Fish and 
Game Commission's discretion, no more often than every ten (10) years during 
the current renewal period. 

B. Lessee shall keep records as required in accordance with Fish and Game Code 
Section 15414 on forms to be supplied by Lessor, and shall maintain adequate 
accounting records sufficient to determine monies due to Lessor by the 10th day 
of each month for all shellfish harvested during the preceding calendar month. 
Lessor reserves the right to inspect Lessee's premises, equipment and all books 
at any time, and Lessee's records pertaining to its cultivation on the leased 
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premises. 

C. The lease shall be improved at no less than the minimum rate established by 
Commission regulations (Section 237(i)(A) - (C), Title 14, CCR). A minimum rate 
of planting shall be negotiated for option periods. Lessor may declare this lease 
terminated if Lessee fails to meet these requirements, and if Lessee, at any time, 
is proven to be failing in good faith, to pursue the purpose of this lease. 

D. If, at any time subsequent to the beginning date of this lease the use of stakes or 
racks authorized herein shall fall into a state of disrepair or otherwise become an 
environmental or aesthetic degradation, as determined by Lessor, then upon 
written notice by Lessor, Lessee shall have sixty (60) days to repair and correct 
conditions cited by Lessor. Failure to comply with the written notice shall be 
grounds for termination of this lease and Lessee shall, at the option of Lessor, 
remove all improvements located on lands covered by this lease. 

As a financial guarantee of growing structure removal and/or clean-up expense in 
the event the lease is abandoned or otherwise terminated, Lessee shall place on 
deposit, pursuant to the "Escrow Agreement for Clean-up of Aquaculture Leases, 
Drakes Estero, California", the sum of ten thousand dollars ($10,000). Such 
money shall be deposited over a two-year period payable, three-quarters upon 
entering upon the lease, and one-quarter upon the first anniversary of such 
inception date. The escrow account shall be increased if the Fish and Game 
Commission determines that, if abandoned, the culture operation is likely to be 
more expensive to remove. The escrow account may be reduced by the 
Commission upon demonstration that the probable cost of removal of all 
improvements would be less than the deposit previously required. In its annual 
Proof-of Use Report, the Lessor shall advise the Commission of its best estimate 
of the probable cost of removal the lease operation. The escrow agreement, 
escrow holder, and escrow depository shall be agreed upon by the Executive 
Director of the Fish and Game Commission and the Lessor. 

If Lessee abandons this lease without removing growing structures therefrom, 
the escrow deposit shall be expended to remove growing structures or otherwise 
clean up the lease. 

In order to assure compliance with the escrow provisions of this lease, Lessee 
shall dedicate to the agreed upon escrow account specified in the "Escrow 
Agreement for Clean-up of Aquaculture Leases in Drakes Estero, California 
(Addendum 1)", hereby attached to and made part of this agreement, a total of 
seven thousand five hundred dollars ($7,500). This amount equals three-quarters 
of the amount, ten thousand dollars ($10,000), to be deposited in the "Drakes 
Estero Escrow Account". 

E. Lessee shall make monthly surveys of Drakes Estero for the purpose of clean-up 
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of lost growing equipment or materials. Lessee shall keep a record of date of 
surveys and materials recovered and shall provide this information in the annual 
Proof-of-Use Report. 

F. Lessee shall observe and comply with all rules and regulations now or 
hereinafter promulgated by any governmental agency having authority by law, 
including but not limited to State Water Resources Control Board, State Coastal 
Commission, State Lands Commission: and U.S. Army Corps of Engineers. Any 
other permits or licenses required by such agencies will be obtained by Lessee at 
his own sole cost and expense. 

G. Lessee recognizes and understands in accepting this lease that his interest 
therein may be subject to a possible possessory interest tax that the county may 
impose on such interest, and that such tax payment shall not reduce any rent or 
royalty due the Lessor hereunder and any such tax shall be the liability of and be 
paid by Lessee. 

H. Any modification of natural or existing features of the real property described in 
this lease, which are not consistent with the authorized uses under this lease are 
expressly prohibited without prior written consent of the Lessor. 

I. As evidence of progress in aquaculture, Lessee shall submit each year to the 
State at the Marine Region office, P.O. Box 1560, Bodega Bay, California 94923, 
a written declaration under penalty of perjury, showing the date and amount of 
each type of aquaculture development and date and amount of deSignated 
species comprising each planting, including a diagram (map) showing area, 
amounts, and dates planted. Such annual proof-of-use shall be submitted on or 
before February 1 of each year for the previous year, January 1 -- December 31, 
inclusive. 

J. This lease shall be canceled at any time Lessee fails to possess a valid 
aquaculture registration issued pursuant to Section 15101 of the Fish and Game 
Code. Lessee agrees not to commit, suffer, or permit any waste on said 
premises or any act to be done thereon in violation of any laws or ordinances. 
This lease shall be subject to termination by Lessee at any time during the term 
hereof, by giving Lessor notice in writing at least ninety (90) days prior to the date 
when such termination shall become effective. In the event of such termination 
by Lessee, any unearned rental shall be forfeited to the Lessor. 

K. This lease of State water bottoms only grants Lessee the exclusive right to 
cultivate marine life as described in the lease. The lease does not imply that any 
guarantee is given that shellfish may be grown or harvested for human 
consumption. The Lessor only has the statutory authority to enter into 
aquaculture leases (Fish and Game Code Section 15400 et. seq.). The California 
Department of Heath Services has the authority (Health and Safety Code Section 
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28500 et. seq.) to certify and regulate sanitary procedures followed in the 
harvesting, handling, processing, storage, and distribution of bivalve mollusk 
shellfish intended for human consumption. 

L. In addition to the conditions and restrictions herein provided for in this lease, and 
any right or privilege granted, conveyed or leased hereunder, shall be subject to, 
and Lessee agrees to comply with all applicable provisions of the California Fish 
and Game Code, and regulation of the Fish and Game Commission, in particular 
Sections 15400 - 15415, inclusive, of the Fish and Game Code, and expressly 
recognizes the right of the Legislature and the Fish and Game Commission to 
enact new laws and regulations. In the event of any conflict between the 
provisions of this lease and any law or regulation, the latter will control. This 
lease shall be deemed amended automatically upon the effective date of such 
conflicting law or regulation. 

M. This lease is personal to the Lessee and shall not be transferred, assigned, 
hypothecated or subleased, either voluntarily or by operation of law, without prior 
approval of the Fish and Game Commission. 

N. The waiver by the Lessor of any default or breach of any term, covenant or 
condition shall not constitute a waiver of any other default or breach, whether of 
the same or any other term, covenant or condition, regardless of the Lessor's 
knowledge of such other defaults or breaches. The subsequent acceptance of 
monies hereunder by the Lessor shall not constitute a waiver of any preceding 
default or breach of any term, covenant or condition, other than the failure of the 
Lessee to pay the particular monies so accepted, regardless of the Lessor's 
knowledge of such preceding default or breach at the time of acceptance of such 
monies, nor shall acceptance of monies after termination constitute a 
reinstatement, extension or renewal of the agreement or revocation of any notice 
or other act by the Lessor. In the event of any breach by Lessee of any of the 
provisions hereof, other than the payment of any sum due from Lessee to Lessor 
hereunder, which breach is not remedied. abated and cured by Lessee within 
sixty (60) days after notice in writing, shall cause this lease to thereupon cease 
and terminate. 

O. Lessee shall not assign or transfer this agreement without prior written approval. 
Such written approval of the aSSignment or transfer of lease shall be subject to 
any and all conditions required by the Fish and Game Commission including, 
without limitation by reason of the specifications herein, the altering, changing or 
amending of this agreement as deemed by the Commission to be in the best 
interest of the State. 

P. All notices herein provided to be given or which may be given by either party to 
the other, shall be deemed to have been fully given when made in writing and 
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deposited in the United States Mail. certified and postage prepaid and addressed 
as follows: 

To the Lessor 

To the Lessee 

DEPARTMENT OF FISH AND GAME 
1416 Ninth Street 
Sacramento. CA 95814 

MR. TOM JOHNSON 
JOHNSON OYSTER COMPANY 
P.O. Box 69 
Inverness. CA 94937 

Nothing herein contained shall preclude the giving of any such written notice by 
personal service. The address to which notices shall be mailed as aforesaid to 
either party may be changed by written notice given by such party to the other, 
as hereinbefore provided. 

Q. Lessee hereby indemnifies and holds harmless the Lessor. its officers. agents 
and employees against any and all claims and demands of every kind and nature 
whatsoever arising out of or in any way connected with the use by the Lessee of 
said lease or the exercise of the privilege granted herein. 

S. The terms, provisions. and conditions hereof shall be binding upon and inure to 
the benefit of the parties and the successors. and assigns of the parties hereto. 

T. The lease does not imply that any guarantee is given that shellfish may be grown 
and harvested for human consumption. The Lessor only has the statutory 
authority to enter into aquaculture leases (Fish and Game Code Section 15400 
et. seq.). The California Department of Health Services has the authority (Health 
and Safety Code Section 28500 et. seq.) to certify and regulate sanitary 
procedures followed in the harvesting, handling, processing, storage, and 
distribution of bivalve mollusk shellfish intended for human consumption. 

Lessee must recognize that compliance by certified shellfish harvesters with the 
conditions and procedures set forth in the Department of Health Service's current 
"Management Plan for Commercial Shellfishing in Drakes Estero, California" and 
in the current "Contingency Plan for Marine Biotoxins in Califomia Shellfish" is 
mandatory. These conditions and procedures establish classifications for 
certification to harvest shellfish (oysters, mussels and clams) and establish 
rainfall closures which may delay or prevent harvesting of cultured organisms 
from this lease and are a condition of the Shellfish Growing Area Certificate. 

U. The attached Nondiscrimination Clause (OCP-1) Is hereby made a part of this 
agreement. 
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Except as herein amended, all other terms of said lease agreement shall remain 
unchanged and in full force and effect. 

IN WITNESS THEREOF, the parties hereto have caused this lease to be duly 
executed as of the day and year first above written. 

APPROVED: 

FISH AND GAME COMMISSION 

By: ~-t""g-[A&,~ 
STATE OF CALIFORNIA 

DEPARTMENT OF FISH AND ME 

By: --rr-+/:' -'-1-14-. Yft---H---_ 

TOM JOHNSON 
JOHNSON OYSTER COMPANY 
~~ 

By: '~~ 
Lessee 

Admimistration 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

STATE OF CA~A 
COUNTY OF -DO~I\. 

}ss 
On \:.t---\ (;1> \ D L\- before me, .:>Clra L. Huddleston I N 0+0-.'(' '-\ 1> u b \ i c... 
personally appeared 10 m 3o~ '(""\ SO", 

personally known to me 

~ , SARA l. HUDDLESTON z 
5 NOTARY PUBLIC - CALIF. £ 
Z COUNTY OF SONOMA ~ 

1' ••••.• e. o;:=:7:·¢;;~~8;~: lJ 

NAME(S) OF SIGNER(S) 
- OR - proved to me on ~e asis of satisfactory evidence to be the 
perso~~ whose name is ~ subscribed to the within instrument and 
acknovledged to me tha he ~ executed the same in 
~erltAeir authorized capacity~ and that b~ 
signatureWon the instrument the person~ or the entity upon behalf of 
which the person~acted. executed the instrument. 

SIGNATURE OF NOTARY 

OPTIONAL 
Though the data below is not required by law. it may prove valuable to persons relying on the document and could 
prevent fraudulent reattachment of this form. 

CAPACITY CLAIMED BY SIGNER 
INDIVIDUAL 
CORPORATE OFFICER 

TITLE(S) 
PARTNER(S) 
LIMITED or GENERAL 
ATIORNEY-IN-FACT 
TRUSTEE(S) 
GUARDIAN/CONSERVATOR 
OTHER: 

SIGNER IS REPRESENTING: 
NAME OF PERSON(S( OR ENTITY(IES) 

DESCRIPTION OF ATTACHED DOCUMENT 

-~ e.nClucJ 0+- b.e.0. >~ 
TITLE OR TYPE OF DOCUMENT 

NUMBER OF AGE~ 

\d--~ 0') \ () l.\-
DATE OF DOC MENT \ 

SIGNER(S) OTHER THAN NAMED ABOVE 



1. 

2. 

.r...DDENDut'l TO 
AQUACULTURE LEASE 

BET~'iEEN 

DEPARTMENT OF FISH AND GAME, LESSOR 
A~D 

JOHNSON OYSTER COMPANY 

NONDISCRIMINATION CLAUSE 
(OCP - 1) 

* .: During HIe· performance of thi s contract., contractor and Its 
subcontractors sholl not unlawfully discriminate against ~ny 
employee or appUcant for employment because of race.l relii
glon.l color} national origin.l ancestry.l physical handicaD.I 
medical condition~ marital status., age (over 40) or sex. ~ 
Contractors and subcontractors sholl Insure that the eval~a
tion and treatment of their employees and applicants for 
employment are free of such discrimination. Contractors and 
subcontractors shall comply with the provisions of the Ftiir 
Employment and Housing Act (Government Code.l Section 12900 
et seq.) and the applIcable regulations promulgated ther~under 
(California Administrative Code.l Title 2.1 Section 7285.0 et 
seq,), The applicable regulations of the Fair Employment and 
Housing Commission ImQlerrenting Government Code.l Section 129901 
set forth In Chapter 5 of DIVision 4 of Title 2 of the Ca i
fornla Administrative Code are incorporated into this contract 
by reference and made d port hereof as if set forth in full. 
Contractor and its subcontractors shall give written notice of 
their obligations under this clause to labor organizations with 
which they hove a collective bargaining or other agreement. 

This contractor shall include the nondiscrimination and com
pliance provisions of this clause in all subcontracts to perform 
work under the contract. 

* All references to ~contractor" shall be deemed to be Lessee. 

STD. 17A {NEW ~'83J 



AMENDMENT NO.1 
TO 

INDENTURE OF LEASE 

M-438-01 

This amendment of Aquaculture Lease made and entered into as of the 1 st day of April 1996, 
by and between the State of California, acting by and through its Department of Fish and Game, 
hereinafter referred to as "Lessor", and Johnson Oyster Company, hereinafter referred to as "Lessee". 

WIT N E SSE T H: 

WHEREAS, the parties hereto did on June 1, 1979 enter into Lease Agreement No. M-438-01 
for the purpose of cultivating oysters, and 

WHEREAS, the Fish and Game Commission at its meeting on October 7,1994 adopted new 
administrative procedures to standardize annual proof-of-use reporting and the rental period for 
aquaculture leaseholds, and determined that the amendment of this aquaculture agreement would be 
in the best interest of the State. 

NOW THEREFORE, THIS AMENDMENT WITNESSETH: 

That, in accordance with actions taken by the Fish and Game Commission of the State of 
California, pursuant to Fish anC:t Game Code Section 15400, Lessor does hereby amend said lease for 
such consideration, specific purposes and subject to covenants, terms, conditions, reservations, 
restrictions and limitations as are set forth herein. 

This amended lease falls within the authorized term of the initial lease, twenty-five (25) years, 
which commenced on the 1st day of June 1979, and ends on May 31,2004, for a total rental of one 
thousand fifty-nine dollars ($1,059.00) per year, and a privilege tax on all products harvested as 
provided by Fish and Game Code sections 8051,18406.5, and 15406.7. Beginning January 1,1997, 
said annual rental fee will be payable to Lessor on a calendar year basis, January 1 - December 31. 
The next annual rental fee will be due July 1, 1996, and will cover the period July 1, 1996 to 
December 31, 1996 in the amount of five hundred twenty-nine dollars and fifty cents ($529.50). If said 
annual rental fee is not paid within sixty (60) days after the close of the month in which it is due, an 
additional 10 percent penalty shall be paid. Lessor, at its option, may declare the lease abandoned for 
failure to pay such rental fees within 90 days from the beginning of the rental period; although such 
abandonment shall not relieve Lessee of its obligation to pay such rental and penalty which are due 
and owing. Lessee agrees to pay Lessor reasonable attorney fees and costs incurred in collecting any 
amounts and/or penalties due and owing from Lessee under the provisions of this lease. Lessee 
agrees to pay said fee(s) to Lessor at its office in the City of Sacramento, State of California, or at such 
other place as Lessor may, from time to time, designate. 

This lease is made upon the following additional terms, conditions, and covenants, to wit: 

H. As evidence of progress in aquaculture, Lessee shall submit each year to the State at the 
Marine Resources Division office, P. O. Box 1560, Bodega Bay, California 94923, a written declaration 
under penalty of perjury, showing the date and amount of each type of aquaculture development and 
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.Llre of Lease/Amendment No. 1 M-438-01 

date and amount of designated species comprising each planting, including a diagram (map) showing 
area, amounts, and dates planted. Such annual proof-of-use shall be submitted on or before 
February 1 of each year for the previous year, January 1 - December 31, inclusive. . 

P. All notices herein provided to be given or which may be given by either party to the 
other, shall be deemed to have been fully giv~n when made in writing and deposited in the 
United States Mail, certified and postage prepaid and addressed as follows: 

To the Lessor 

To the Lessee 

DEPARTMENT OF FISH AND GAME 
1416 Ninth Street 
Sacramento, CA 95814 

MR. TOM JOHNSON 
JOHNSON OYSTER CO., INC. 
P. O. Box 524 
Inverness, CA 94937 

Nothing herein contained shall preclude the giving of any such written notice by 
personal service. The address to which notices shall be mailed as aforesaid to either party 
may be changed by written notice given by such party to the other, as hereinbefore provided. 

Except as herein amended, all other items of said lease agreement shall remain unchanged 
and in full force and effect. 

IN WITNESS WHEREOF I the parties have caused this amendment to said aquaculture lease 
to be executed as of the day and year first above written. 

APPROVED: 

FISH AND GAME COMMISSION 
STATE OF CALIFORNIA 
DEPARTMENT OF FISH AND GAME 

By:d:+L+~ 
JOHNSON OYSTER COMPANY, INC. 

~.~~-
By: _________ _ 
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Indenture of Lease/Amendment No. 1 M-438-01 

date and amount of designated species comprising each planting, including a diagram (map) showing 
area, amounts, and dates planted. Such annual proof-of-use shall be submitted on or before 
February 1 of each year for the previous year, January 1 - December 31, inclusive. . 

P. All notices herein provided to be given or which may be given by either party to the 
other, shall be deemed to have been fully giv~n when made in writing and deposited in the 
United States Mail, certified and postag~ prepaid and addressed as follows: 

To the Lessor 

To the Lessee 

DEPARTMENT OF FISH AND GAME 
1416 Ninth Street 
Sacramento, CA 95814 

MR. TOM JOHNSON 
JOHNSON OYSTER CO., INC. 
P. O. Box 524 
Inverness, CA 94937 

Nothing herein contained shall preclude the giving of any such written notice by 
personal service. The address to which notices shall be mailed as aforesaid to either party 
may be changed by written notice given by such party to the other, as hereinbefore orovided. 

:~LlFORNIA ALL-PURPOSE ACKNOWLEDGMENT No. 5193 
JSSS5SSSSSSSSSSS:S:SSSS$SSSSS:SSSSSS~"'SSSSSSS:::.~SSS~ 

State of L..(,l. ,~Y\I\\ CAPACITY CLAIMED BY SIGNER ~\ ; r. -\ .. \ ~ G\..- } -OPTIONAL SECTION - ~ 

I I /l • ,I\. Though statute does noI reqWra the Notary to I County of Mv-V 'v , fill in the data below, doing so may prove ¥, 
invaluable to persons relying on the document. / 

On "Il;.~ C( (., before me, • \ ;::!' b""".;~<G. .~&.: "-- g ~=~E OFFICER(5) I 
Zo Iy appeared ::fa m ::}Qrw"\ 2() (\, 11 
per AME(S) OF SIGNER(S) TITle(S):~ 

ersonally known to me - OR - 0 proved to me on the basis of satisfactory evidence 0 PARTNER(S) B ~~;~L :~ 
to be the person(s) whose name(s) isfare : .. / 
subscribed to the within Instrument and ac- 0 ATTORNEY·IN·FACT .~~ 
knowledged to me that he/she/they executed 0 TRUSTEE(S) :jj 
the same in his/her/their authorized 0 GUARDIAN/CONSERVATOR :~~ 
capacity(ies), and that by his/her/their 0 OTHER: ~~~ 
signature(s) on the instrument the person(s), ~f 
or the entity upon behalf of which the ~ 
person(s) acted, executed the instrument. ;~ 

WITNESS my hand an~ official seal. 

t.t~JL~« 
SIGNA TIJRE OF NOTARY 

SIGNER IS REPRESENTING: I.) 

NAME OF PEasaNtS} OR ENTTTY(IES) ;~1 
;~, 
)\ 
'/1 

-------------- OPTIONAL SECTION -------------
THIS CERTIFICATE MUST BE ATTACHED TO 
THE DOCUMENT DESCRIBED AT RIGHT: 

f Though the data requested here is nol required by law, 
~ COIIfd prevent fraudulent raattachment 01 this form. 

, , 

TITLE OR TYPE OF DOCUMENT ________________ _ 

NUMBER OF PAGES DATE OF DOCUMENT _________ _ 

SIGNER(S) OTHER THAN NAMED ABOVE ______________ _ 

@1992NAT(ONAL NOTARY ASSOCIATION' 8236 Remmet Ave., P.O. Box 7184' Canoga Park. CA 91309-7184 

sf 



LOCATION MAP 
DRAKES ESTERO 

AQUACULTURE L,("'''~ULoo.''''1 



AMENDMENT NO.2 
TO 

INDENTURE OF LEASE 

Number M·438·01 

This amendment of Aquaculture Lease is made and entered into as of the 18th 

day of March 2005, by and between the State of California, acting by and through its 
Department of Fish and Game, hereinafter referred to as "Lessor", and Drakes Bay 
Oyster Company, hereinafter referred to as "Lessee. 

WITNESSETH: 

WHEREAS, on January 18, 1934, the State did allocate approximately 6,000 
acres of State water bottoms, lying in Drakes Estero and Estero de Limantour, Marin 
County, to David C. Dreir as Oyster Allotment No.2, under provisions of then Section 
820 of the Fish and Game Code, and 

WHEREAS, on April 3, 1935, the State did approve the transfer of Allotment No. 
2 from David C. Dreir to the Drakes Bay Oyster Company, Inc., and 

WHEREAS, on September 4, 1946, the State did approve the transfer of 
Allotment No.2 from Drakes Bay Oyster Company to Larry Jenson, and 

WHEREAS, on July 6, 1954, the State did approve the transfer of Allotment No.2 
from Larry Jenson to Van Camp Seafood, Inc., and 

WHEREAS, on February 11, 1955, the State did approve the transfer of 
Allotment No.2 from Van Camp Seafood, Inc., to Coast Oyster Company of California 
and redescribed said allotment, reducing the acreage of said allotment from an 
estimated 6,000 acres to 2,130 acres, and 

WHEREAS, on September 6, 1955, the State did set aside (under authority of 
Section 6497 of the Fish and Game Code), 965 acres of water bottoms in Drakes 
Estero and Estero de Limantour, for Public Clam Reserve No.3, thereby reducing 
Oyster Allotment No.2 to 1,165 acres, more or less, and 

WHEREAS, on November 18, 1960, Coast Oyster Company did aSSign their 
interest in Oyster Allotment No.2, lying in Drakes Estero and Estero de Limantour, to 
Charles W. Johnson, and 

WHEREAS, on March 7, 1961, the State did approve the transfer of Oyster 
Allotment No.2 to Mr. Johnson and, subsequently, on that date did approve the 
assignment of the Allotment to the Allottee, and 

WHEREAS, on February 19, 1965, Allottee agreed to the abandonment of that 
entire portion of Oyster Allotment No.2, lying in Estero de Limantour, provided the State 
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Number M-438-01 

approve the allotment of 170 additional acres of water bottoms in Drakes Estero to 
Allottee, and 

WHEREAS, on February 19, 1965, the State did approve a redescription of 
Oyster Allotment No.2 to exclude the original allotment acreage lying within Estero de 
Limantour, thereby reducing said allotment to 843 acres and allocating a new oyster 
allotment designated No. 72 in Drakes Estero, comprised of 170 acres, to Allottee, and 

WHEREAS, on June 1, 1979, it was considered to be in the best interest of the 
State to consolidate Oyster Allotments Nos. 2 and 72 to comprise one Allotment (M-
438-01) in conformation with the standard allotment numbering system adopted by the 
State on March 24, 1971, and 

WHEREAS, on June 1, 1979, the State did consolidate said allotments Nos. 2 
and 72 and did re-allot unto the Allottee the State water bottoms designated as 
Aquaculture Lease M-438-01, and 

WHEREAS, the Fish and Game Commission at its meeting on October 7, 1994, 
adopted new administrative procedures to standardize annual proof-of-use reporting 
and the rental period for aquaculture leaseholds, and Lessor amended said lease on 
April 1, 1997 to reflect these changes, and 

WHEREAS, Johnson Oyster Company requested that title to Lease Agreement 
(No. M-438-01) be transferred to Drakes Bay Oyster Company and the Fish and Game 
Commission at its meeting on March 18, 2005, authorized the transfer of title of State 
Water Bottoms Lease M-438-01, from Johnson Oyster Company to Drakes Bay Oyster 
Company; 

NOW, THEREFORE, THIS AMENDMENT WITNESSETH: 

That, in accordance with actions taken by the Fish and Game Commission of the 
State of Califomia, pursuant to Fish and Game Code Section 15400, Lessor does 
hereby amend said lease for such consideration, specific purposes, and subject to 
covenants, terms, conditions, reservations, restrictions and limitations as are set forth 
herein, and does hereby grant to Lessee the exclusive privilege to cultivate shellfish 
thereon, and in all that certain real property situated in the County of Marin, State of 
California, described as follows: 

Two parcels of water bottoms in Drakes Estero, county of Marin, State of 
California, and being particularly described as follows: 

Parcel 1. 

Beginning at a pOint near the oyster plant site of Johnson Oyster Company which 
bears South 43° 25' 25" West 3667.148 feet from the most easterly corner of that 
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certain parcel of land conveyed by James and Margaret McClure of RC.S. 
Communications Inc. by Deed dated September 28, 1929 and recorded October 
15, 1929 in Liber 185 of Official Records, at Page 93, Marin County Records; and 
running thence North 59° West 420 feet to a point on the high water line of 
Drakes Estero, Marin County, State of California, which is the true point of 
beginning for this allotment; thence South 1r West 90 feet to the Northeasterly 
edge of a 100-foot boat passageway along the deepest water of Schooner Bay; 
thence following along the Easterly edge of said boat passageway South 58° 30" 
East 420 feet; South 10° West 600 feet; South 39° 30' West 1820 feet; South 
8°West 650 feet to the Southeasterly edge of the 100-foot passageway; thence 
North 86° 30' East 390 feet; South 3600 feet; South 20° East 3410 feet to the 
Northwesterly point of the sheer cliff separating Home Bay from Drakes Estero, 
said point having U.S.G.S. grid coordinates 38° 3" 18" N. 122° 55" 54" W.; thence 
following along the high water line of Home Bay Northeasterly to the extremity of 
Home Bay; thence Northerly and Southwesterly along the high water line of 
Home Bay to Schooner Bay; thence Northerly along the high water line of 
Schooner Bay to the point of beginning; said Parcel containing 350 acres, more 
or less. 

Parcel 2. 

Beginning at a pOint on the high water line on the West Shore of Schooner Bay, 
said point bearing South 1 r West 420 feet from the point of beginning of Parcel 
1; thence North 1 r East 160 feet to the Northwesterly comer of the 100-foot 
Schooner Bay Boat passageway; thence following along the Westerly edge of 
said passageway along the deepest water in Schooner Bay South 58° 30" East 
175 feet; 10° West, 500 feet; South 29°30' West 1916 feet; South 8° West 690 
feet to the Southerly end of the 100-foot passageway; thence South 4° East 5100 
feet; South 4r East 1,340 feet; North 80° East 1,300 feet; North 53° East 2,100 
feet; South 1,410 feet; South 59° West 1,510 feet; South 1r East 1,300 feet; 
South 65° West 1,080 feet; South 79° West 1,480 feet to a pOint on the high 
water line on the Westerly shore of the main body of Drakes Estero having a 
U.S.G.S. grid coordinates 38° 2' 41" N .• 122° 56' 51" W.; thence following 
Northwesterly along the high water line of Barries Bay to its extremity; thence 
Southeasterly along the high water line of Barries Bay to the Westerly shore of 
Drakes Estero; thence Northwesterly along the high water line of the Western 
shore of Drakes Estero and Creamery Bay to the extremity of Creamery Bay; 
thence Southerly along the high water line of the Eastern and Southern shores of 
Creamery Bay and following Northeasterly along the Westerly shore of Schooner 
Bay along the high water line to the point of beginning at the Northwesterly edge 
of the 100-foot boat passageway. 

Excepting therefrom, a one-acre parcel designated as Aquaculture Lease No. M-
438-02, said Parcel 2 containing 709 acres, more or less. 
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Number M-438-01 

These parcels 1 and 2, containing 1,059 acres, more or less, together comprise 
Aquaculture Lease Number M-438-01 . 

This lease, in accordance with provisions of Section 15400 of the Fish and Game 
Code, as may from time to time be amended or changed by the State Legislature, is for 
the sole purpose of cultivating Pacific oyster (Crassostrea gigas), and European flat 
oyster (Ostrea edulis), in the previously designated area. 

The cultivation of additional species of aquatic plants or animals must have 
approval of the Fish and Game Commission. Seed stock must be certified before 
planting in compliance with Section 15201 of the Fish and Game Code, and must be 
planted by Lessee in a manner and at a size approved by the Lessor to assure that 
harvested animals are a product of the lease. A request for certification of planting 
stock will be submitted by Lessee to the Lessor at least ten (10) days prior to the 
proposed date of inspection. 

Shellfish cultivation methods approved for the lease shall be stakes, racks, and 
bottom culture within the area approved by the Commission. No other mode of 
operation or culture method is authorized unless Lessee shall first obtain approval 
thereof from the Fish and Game Commission. 

The notice of intent to plant shellfish on the lease shall be given to the 
Department of Fish and Game's, Marine Region Aquaculture Coordinator, P.O. Box 
1560, Bodega Bay, California 94923, telephone (707) 875-4261, or at such other place 
as Lessor may from time to time designate. In addition to the required ten (10) day 
notice, at least a 24-hour notice shall be given to the aquaculture coordinator or their 
designee, giving the details on where the shellfish seed can be inspected. 

All notices herein provided to be given or which may be given by either party to 
the other, shall be deemed to have been fully given when made in writing and deposited 
in the United States Mail, certified and postage prepaid and addressed as follows: 

To the Lessor 

To the Lessee 

DEPARTMENT OF FISH AND GAME 
1416 Ninth Street 
Sacramento, CA 95814 

MR. KEVIN LUNNY 
DRAKES BAY OYSTER COMPANY 
17171 Sir Francis Drake Boulevard 
Inverness, CA 94937 

Nothing herein contained shall preclude the giving of any such written notice by 
personal service. The address to which notices shall be mailed as aforesaid to either 
party may be changed by written notice given by such party to the other, as 
hereinbefore provided . 
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Number M-438-01 

This lease of State water bottoms only grants Lessee the exclusive right to 
cultivate marine life as described in the lease. The lease does not imply that any 
guarantee is given that shellfish may be grown and harvested for human consumption. 
The Lessor only has the statutory authority to enter into aquaculture leases (Fish and 
Game Code Section 15400 et. seq.). The California Department of Health Services has 
the authority (Health 'and Safety Code Section 28500 et. seq.) to certify and regulate 
sanitary procedures followed in the harvesting, handling, processing, storage, and 
distribution of bivalve mollusk shellfish intended for human consumption. 

Lessee must recognize that compliance by certified shellfish harvesters with the 
conditions and procedures set forth in the Department of Health Service's current 
"Management Plan for Commercial Shellfishing in Drakes Estero, California" and in the 
current "Contingency Plan for Marine Biotoxins in California Shellfish" is mandatory. 
These conditions and procedures establish classifications for certification to harvest 
shellfish (oysters, mussels and clams) and establish rainfall closures which may delay 
or prevent harvesting of cultured organisms from this lease and are a condition of the 
Shellfish Growing Area Certificate. 

Except as herein amended, all other terms of said lease agreement shall remain 
unchanged and in full force and effect. 

IN WITNESS WHEREOF, the parties have caused this amendment to said 
aquaculture lease to be executed as of the day and year first above written. 

APPROVED: 

FISH AND GAME COMMISSION 

BY:~ 
Robert R. Treanor, Executive Director 

KEVIN LUNNY 
DRAKES BAY OYSTER COMPANY 

STATE OF CALIFORNIA 
DEPARTMENT OF FISH AND GAM.E 

~Q By:~ ,,)1...,.~~ 
Lessor 
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DBOC SUP EIS c/o Superintendent 

Point Reyes National Seashore 
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1 Bear Valley Rd 

Point Reyes Station, CA 94956 

I support a renewable Special Use Permit (SUP) for the Drakes Bay Oyster Farm (DBOF) which 
will allow the farm to make the necessary repairs and/or replacements to the structures and 
buildings they now use. I request that you analyze my following comments in this light. 

The DBOF has beneficial impacts to the water quality of Drakes Estero via the cleaning and 
clarifying effects of oyster filtering systems. A minimum of fresh water is used in the operation of 
the DBOF. Shellfish farming provides for increased ell grass growth, and fish diversity. The 
DBOF oysters reduce the human impact on our wild fisheries, and they are a local source of 
protein the replacement of which would through transportation increase the Bay Area carbon 
footprint. 

The loss of this local seafood source would negatively impact local food diversity, and increase 
food security concerns through importation. The DBOF has a positive impact on our state and 
local economy through employment and the commerce of oyster farming. 

Loss of the DBOF through not renewing their SUP would terminate their ongoing and successful 
free public interpretation programs for school groups and non-profit organizations. Furthermore 
its loss would put an end to the last oyster cannery in the state of California and over 80 years 
of traditional sustainable oyster cUltivation in Drakes Estero. 

~~~o-----:;, 
Virginia B. Otis 
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Nov. 22, 2010 

Dear Superintendent: 

I urge you to renew the Special 
allow the fann to make any rep.ai·" , lao ..... 
in an environmentally sound manner. 

Oyster Farm. This will 
to continue operating 

The Drake's Bay Oyster Farm is an important part of the history: of Point Reyes, 
much like the dairy farms that are permitted to operate within the seashore. In fact, 
there is a long standing history of oyster cultivation in the Point Reyes area. 

The farm is important to the local economy, providing.jobs for employees who live in 
and support the local communities-all as a result of the selling and production of 
oysters. As a local food source, 100% of Drake's Bay oysters are marketed in the San 
Francisco Bay Area. 

Local school children can visit and tour the farm on field trips, and students from 
local colleges can participate in research projects. 

I believe that the presence of the oyster farm enhances the public appreciation of 
the Point Reyes National Seashore. People coming to Drake's Bay Oyster Farm to visit 
or to purchase oysters can readily see the beauty that surrounds them. They are likely 
to be strong supporters of preserving and protecting the National Seashore and its 
environs from any Mure efforts at inappropriate developments. 

Thank you very much for strongly conSidering renewing the permit for the Drake's 
Bay Oyster Fann. 

Rosanne Seratti 
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Nov. 22, 2010 

Dear Superintendent: 

As frequent visitors to the Point Reyes National Seashore and ardent 
environmentalists, campers and hikers, my wife and I stronly support the granting of a 
renewable Special Use Permit for the Drake's Bay Oyster Farm. 

The Farm is a genuine asset to the local economy and cuHure. We appreciate the 
ability to obtain fresh, locally produced oysters as opposed to oysters imported from 
elsewhere. And, from our frequent visits to the Farm, we are convinced that its owners 
and employees are truly concerned about the environmental impact of their operation. 

The Oyster Farm is, like the dairy farms, an integral part of the scenery and culture of 
the National Seashore and we would hope that rt would be preserved. 

Thank you very much. 

Donald Seratti 

7d:~ kciii£' 
Donald Seralti 
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Nov. 24,2010 

DBOC SUP EIS c/o Superintendent 

Point Reyes National Seashore 

1 Bear Valley Rd 

Point Reyes Station, CA 94956 
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I support a renewable Special Use Permit (SUP) for the Drakes Bay Oyster Farm (DBOF) which 
will allow the farm to make the necessary repairs and/or replacements to the structures and 
buildings they now use. I request that you analyze my following comments in this light. 

The DBOF has beneficial impacts to the water quality of Drakes Estero via the cleaning and 
clarifying effects of oyster filtering systems. A minimum of fresh water is used in the operation of 
the DBOF. Shellfish farming provides for increased ell grass growth, and fish diversity. The 
DBOF oysters reduce the human impact on our wild fisheries, and they are a local source of 
protein the replacement of which would through transportation increase the Bay Area carbon 
footprint. 

The loss of this local seafood source would negatively impact local food diversity, and increase 
food security concerns through importation. The DBOF has a positive impact on our state and 
local economy through employment and the commerce of oyster farming. 

Loss of the DBOF through not renewing their SUP would terminate their ongoing and successful 
free public interpretation programs for school groups and non-profit organizations. Furthermore 
its loss would put an end to the last oyster cannery in the state of California and over 80 years 
of traditional sustainable oyster cultivation in Drakes Estero. 

Webster Otis 
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23 November 2010 

Superintendent Cicely A. Muldoon 
Point Reyes National Seashore 
1 Bear Valley Road 

Maria G. Straatmann 
Rick W. Johnson 

Point Reyes Station, California 94956 

Designated Wilderness. 

Dear Cicely: 

- t RECEIVt_D 
Point Reves , 

N'lli- n)1 ".~ · .::<;rlr:>re 

NOV 2 6 '10 

~~I".lT ··· 
~ 

':>Ut I .. j1 V_ 
SCIENCE U --SPI::( . PI(. USES -U\W lNfORC . -- " - ,-

-

INTHd:: 

~~~C_U_Ll_R~(S~. ____ ~ 

We fully support the plan to end mariculture in 2012. The area around the mouth of the Estero, 
now fully protected, is one of the wildest places in Point Reyes. It is a favorite hiking destination 
for our family, offering us restoration and inspiration. We look forward to seeing the rest of the 
Estero restored, and allowed to function under natural conditions. 

We believe the potential impacts outlined in the memorandum that Rick submitted on Monday 
offer more than sufficient reasons to deny the permit right now, but there is still value to 
completing an EIS to refute claims of wilderness critics and to provide information that will be 
valuable in developing interpretive and docent programs for the Estero. We would like the EIS to 
consider these additional topics. 

The EIS should estimate the investment value of the Drakes Estero watershed owned and 
restored by the federal government. The reason for including the whole watershed is that 
the environmental health of Drakes Estero is attributable to the protection and restoration 
of the shoreline and watershed of the Estero. 

The people who supported creation of Point Reyes National seashore showed great foresight in 
establishing the park to save and preserve a valuable part of the coast to be protected forever. It 
would be virtually impossible to purchase this property today, and developments since 1962 
would have ruined the Point Reyes Esteros' environment. 

Now the owners ofDBOC have requested a "re-do". They want to be paid more for the property 
that was sold in 1972 to the federal government. They want to be paid more in the form of a new 
1 0 year lease, renewable according to their website. 

Rick estimated the present value to purchase a landscape like Drakes estero and its watershed at 
$530 million in today's dollars. Such an astronomical cost reflects the value of California 
coastline property and reflects the human desire to live and develop near coastal bays. 

kchipman
Typewritten Text

kchipman
Typewritten Text
Correspondence ID 4126



The EIS should assess DBOC claims about benefits to food security and protein source for 
the Bay Area. Are DBOC oysters a low cost source of protein for the Bay Area and what 
proportion of Bay Area food is supplied by DBOC? 

We have seen and heard public relations infonnation from DBOC claiming to supply affordable 
protein and provide food security for the San Francisco Bay Area. The EIS should provide a 
critical assessment of those claims. DBOC supplies a negligible amount of food and protein to 
the Bay Area and it is expensive. We put oysters into the luxury food category: far too 
expensive to be a primary source of protein when one is putting food on the table to feed a 
family. 

How much does it cost to supply protein for a family? 
Total Protein Cost 

Food source Prices Gramsl unit grams pergm 
weight grams 

~rotein 
Milk price per gallon $3.00 244 g/cup 3904 117.12 $0.03 
Eggs price per dozen $2.79 60 gl egg 720 72.00 $0.04 
Chicken breast price per pound $3.69 454 gm/lb 454 108.96 $0.03 
Hamburger price per pound $1.99 454 gm/lb 454 108.96 $0.02 

Organic Tofu price per 14 oz 
$1 .29 397 gm/pack 397 40.20 $0.03 package 

Organic milk price per gallon $7.00 244 g/cup 3904 117.12 $0.06 
Organic eggs price per dozen $4.50 60 gl egg 720 72.00 $0.06 
Organic chicken 

price per pound $5.00 454 gm/lb 454 108.96 $0.05 breast 
Organic price per pound $4.00 454 gm/lb 454 108.96 $0.04 hamburger 

Oysters 
Price per dozen 

$14.00 85 g/oyster 1020 96.90 $0.14 medium in shell 

Oysters are not an affordable source of food and protein to feed a family. 

If the DBOC supply of food and protein was removed from the SF bay area the effect would be 
negligible - - infinitesimal. 

OBOC Oysters consumed in SF Bay area 
DBOC production Shucked weight Ibs 
Bay area population 
DBOC Pounds per capita per year Assumes none shipped out of Bay area 

450000 
7500000 

0.06 

Pounds per capita consumption estimates for SF Bay Area 
All Foods Ibs. per capita 

Total all foods 
DBOC production 
% contribution 

Est. Consumer From Dietary Protein 
weight survey percent 

1423 794 
0.06 0.06 10% 

0.004% 0.008% 

Protein Ibs per capita 
Est. Consumer Dietary 

weight survey 
416.00 87.00 

0.006 0.006 
0.001% 0.007% 



A range is shown because estimates of consumer weight purchased exceed estimates from 
dietary surveys. Both estimates are shown above from Food Consumption in San Francisco and 
the Bay Area, Chapter 3 of the San Francisco Foodshed Report, at farmland.org 
http://www.farmland.orgiprograms/states/caIF eature%20Stories/documents/Chapter 3 foodshed 
.pdf 

With either estimate the DBOe food and protein contribution is very small. When Drakes 
Estero oyster production was low in 2000-2004 consumers did not complain. Probably no 
one noticed. 

Under Socio-economic impacts, DBOC further cites the effect of jobs and affordable housing 
removal from the area if they are not allowed to continue. It is appropriate to consider what 
portion of these jobs are actually held by family members who stand to profit both directly 
and indirectly from the continuation of the oyster operation? But also, the Special Use 
Permit should be considered a new lease, not a renewal of an old lease. It is tantamount to 
suggesting that in these hard economic times we should be introducing new commercial entities 
to all our Park System operations in order to benefit jobs creation. This is a no-starter, given the 
mandate to manage the environment for all and the small scale of the impact on a few jobs in Pt 
Reyes National Seashore, despite the emotional appeal of this consideration. Is the role of the 
Park Service to stimulate the economy by providing jobs, for commercial exploitation of 
natural resources? Why not have a carnival in the Visitors' Center? 

Is it the role of the Parks Service to provide affordable housing? Is any kind of housing for 
the public, beyond recreational and educational support, part of the mandate of the Parks 
Service and our National Park System? 

Would the proposed educational advantages suggested by DBOe require additional build
out of parking and septic facilities to meet environmental standards? Is this a continuously 
additive cycle of development and suggested 'benefits' for the commercial operation within 
the Seashore? 

Further, DBOC is requesting a renewable Special Use Permit for the operation. This request is 
beyond even the extension suggested in the Interior Department Appropriations rider. Why 
should this commercial operation receive special consideration for an already designated 
portion of the wilderness in PRNS and then ask to have it perpetuated? Is this in the public 
interest, not just DBOe's proprietary commercial interest? The suggestion that it is needed 
to pay for the required upgrades is just a further escalation of the needslbenefits/increase-of
footprint spiral. This should be carefully evaluated by the EIS: how much of the justification 
for extension is a result of the extension itself? 

The EIS should evaluate DBOe proposed "treatments" for the health of the Estero. 
DBOe claims benefits of ecological services from mariculture. What are the applicable 
Federal standards for human-engineered treatments in wilderness areas? 

One example that comes to mind is the treatment of Sierra Nevada yellow-legged frogs in Dusty 
Basin of Sequoia and Kings Canyon National Parks for chytridiomycosis. In that case, there is 



urgent need, very narrow scope, focused and well researched treatment and research based 
application of treatment. In Drakes Estero none of these requirements are met: 

• No demonstration of need for treatment in Drakes Estero 
• DBOC proposed treatment has broad, adverse effects: eelgrass, wildlife, native oysters 
• No research findings of treatment value and effects (e.g. "Scaling up these effects to 

whole systems has been limited by the difficulty in identifying a signal attributable solely 
to mariculture and by the capacity and resources to make meaningful measurements over 
larger areas" NRC (2010). 

Thank you for your consideration and for the care of our natural resource. 



Attachment 1 The investment value for the Drakes Estero wilderness and State Marine 
Reserve as its replacement cost. 

The value should include not just the acreage of the estero, but the open space nearby, the 
protected streams and watershed, restoration costs, and the siting with Federal protection 
services. A replacement site would have comparable features to Drakes Estero such as: 

• An estero with limited amounts human structures on adjacent land. Drakes Estero is in a 
19,840 acre watershed within a 172 square mile National Seashore, protected by the 
National Park Service. 

• Ocean inlet open year round, near a major headland in the California current, connected 
to a proposed State Marine Reserve. 

• A salmonid stream with federally protected Steelhead and a potential for Coho. At 
Drakes Estero, East Schooner Creek is a such a protected stream, and its road crossings 
were recently improved by the National Park Service. 

It would be a formidable task to acquire, gain approvals, and restore a replacement site because 
estuaries have attracted humans for water front property, docks, mariculture, motor boats, fishing 
and hunting, and establishing near-by communities among other uses. "Estuaries are considered 
the most human-altered ecosystems on earth, because human population growth, industries, and 
harbors are often focused on these productive, sheltered land-sea interfaces." Kerstin Wasson, 
UC Santa Cruz 

For example, Tomales Bay illustrates the mixed use common to most estuaries on the Pacific 
Coast. Both the need for a marine reserve and the difficulty is reflected in the fact that the 
closest pristine reference site for Olympia oysters that the NAS study committee could find is on 
the west coast of Vancouver Island. 

Table 1 provides a capital cost estimate and a structure for the analysis. Although cost is 
probably the least of the issues in acquiring a replacement site, the price estimate is significant at 
$534 million, due to the costs of coastal property along the central California coast and the costs 
of restoration, regulatory approvals, and property management. Table 2 provides some 
comparable costs for conservation acquisitions in the region. 



Table 1: Estimated cost to acquire and restore a replacement for Drakes Estero and its 
watershed. 

Area Assumptions: 

Area of Drakes Estero 
Shoreline span 
Shoreline property: A natural buffer of 1500 feet along the 
shoreline span with removal of human structure, revegetation and 
a small access location 
Salmonid stream 
Ranch land 
Open space reserve 
Total water and watershed area 

Acquisition and site 

2.55 Sq Miles 
6 miles 

1.6 sq miles 
3 miles 

31 sq miles 

Acres 
2270 

1024 
360 

7250 
8936 
19840 

conversion/restoration costs Acres Cost / acre Total cost ($ million) 

Buy rights, remove human structure, 
An estero and wetlands 2270 18000 41 restore 

Buy title, remove human structure, 
Shoreline property 1024 200000 205 restore vegetation 

Buy title, remove human structure and 
Salmonid stream 360 100000 36 bottlenecks, restore vegetation 

Ranching conservation Conservation easement with NPS 
easements 7250 4000 29 quality protection services 

Buy title, remove human structure, 
restore vegetation with NPS quality 

Open space reserve 8936 25000 223 protection services 

Total cost ($ millions) 534 

Table 2: Examples of acquisition costs and restoration costs 
Cost $ 

Wetlands Acres millions) Cost/acre 
Giacomini wetlands 
restoration acquisition 563 4.50 7993 

restoration 563 6.00 10657 
Giacomini wetlands 
restoration total 18650 

replaced existing road-crossing 
Drakes Estero Coastal facilities on East Schooner Creek, a 
Watershed Restoration freshwater stream used by steelhead 
Project trout 2.44 

Wetland habitat and 
agricultural land at the heart 
of the Watsonville Sloughs purchase 95 3.10 32632 



CostS 
Ranchland conservation easements Acres millions) Cost/acre 

Panfiglio Ranch purchased development rights 810 1.16 1432 

prevent any nonagricultural 
Poncia Ranch development 750 2.00 2667 

Tomales Farm and Dairy purchased development rights 243 1.00 4115 

Crayne Ranch purchased development rights 291 1.00 3436 

Open space acquisition 
Rancho San Vicente imminent purchase agreement 966 unknown 

value of prior sale in 1998 966 16.00 16563 

Two properties in Santa Clara purchase 74 0.25 3378 

county near open space purchase 118 0.40 3390 

Toto Ranch purchase price 952 3.00 3151 

appraised value 952 7.00 7353 

*difference is donation 
Site on Skyline Ridge 
connecting 2 open space areas purchase 32 0.65 20313 
Ocean front bluff near Pillar 
Point purchase 17 1.85 108824 

Jenner Headlands purchase 5630 36.00 6394 



DBOC SUPEIS 
c/o Superintendent 
Poinl Reyes National Seashore 
I Bear Valley Road 
Poinl Reyes Station, CA 94956 

Dear Sir: 

N(J-J 2 4 '10 

Ole & Ursula Pedersen 
 
 

Novembeer 23, 2010 

My husband and I have gone \0 the Bay Estero Oyster Company many times and enjoyed 
their wonderful oysters served in a well organized, clean and friendly location and also 
greatly enjoy the tranquil surroundings. 

The natural beauty of the Estero is nol al all disturbed by the oysler company. In facl, I 
think the contrast of seeing a few peaceful, obviously happy people processing oysters 
adds to a rich experience of a drive out to West Marin and the coast 

Please extend their use pennit. They are a valuable asset to Marin County. 

Sincerely, 

/ !t~ fek--
Ursula Pedersen 
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DBOC SUP EIS c/o Superintendent 
Point Reyes National Seashore 
I Bear Valley Road 
Point Reyes Station, Califomia 94956 

November 19,2010 

Dear Superintendent Cicely Muldoon; 

I am writing to whole heartily support a renewable Special Use Permit for the 
Drakes Bay Oyster Farm to continue the longstanding tradition of oyster cultivation 
in Drakes Bay. I would like to advocate for the continued operation of this local 
seafood source which is beneficial in so many ways. For example, the oysters' 
cleaning effects in our Bay, the careful, conscientious stewardship of the land and 
waters by Drakes Bay Oyster Company, and the reduction of harvest pressure on 
wild fisheries. 

It is imperative to preserve this source of healthy, local, fresh food as well as the 
jobs and educational opportunities OBOC brings to our economy. 

We need to pay attention to the human factor in this decision. I believe Park policy 
needs to encourage aquaculture and agriculture in West Marin to protect local jobs 
and local food sources. 

As a teacher for many years in this community I see a negative chain of reactions 

that would occur if we were to lose DBOC, beginning with diminishing our student 

population, the loss of state and federal funding our school district receives, and the 

economic impact this would have on our schools, staff, and community. 

I respectfully request the EIS committee to analyze the positive impact of Drakes 
Bay Oyster Farm, our local, sustainable, seafood source. 

Sincerely yours, 
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Re: Drakes Bay Oyster Company Special Use Permit EIS, Point Reyes National Seashore 

As a way of introduction, I was the park historian at PORE for ten years (Historical 
Technician, 1988-1998) and have worked on agriculture issues as they pertain to cultural 
and natural resources in other Western national parks as well, which has provided me a 
larger perspective. I have a great deal of kn.owledge on the subject of human history, 
geography, and agriculture on the Point Reyes Peninsula, and am familiar with RUO and 

SUP policies. I am a friend and supporter of the NPS, and PORE especially. 

First, it has been heartbreaking to follow the divisive and harmful way this debate has 

been handled, on all sides, especially the personal attacks flying in all directions. I would 
first ask that all points of view be viewed with fresh eyes and lack of prejudicial attitudes 

based on "what side you're on." This includes the park scientists, the contributing writers 

for the Point Reyes Light, the wilderness advocates, and the farmers on the Point. 

While the details are complex, I think that the question at hand is a simple one. 

The debate about DBOC in Point Reyes National Seashore has been framed as the 

concept of commercial farm vs. wilderness values. By examining the pros and cons in 
this case it has been shown that the two activities are entirely compatible: sustainable, 
eco-friendly oyster farming practices amongst rich wildlife habitat and clean water. In 

fact, this is an ideal situation. The natural area remains healthy and the highly nutritious 

food is available to the people. 

In weighing the benefits and disadvantages of the situation it is my feeling that the oyster 

farm should be allowed to remain in place, because the environmental compromises are 
minimal while the production of healthy food is so hugely important. There is no more 

important issue facing humans (and all life on earth, in fact) than the availability of clean 

and nutritious food. It is a worldwide problem and is daily worsening. Closing a 

responsible and productive food-producing operation is absolutely the wrong thing to do. 

In fact, it would be globally irresponsible and set a terrible precedent. 

A harmful precedent in allowing continuing commercial use in a designated potential 

wilderness, claimed by opponents to the oyster farm, is a non-issue. This is entirely 
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D. S. "Dewey" Livingston 

 

(comments on OBoe SUP EIS, page two) 

different than strip mining, logging, commercial ski resorts, and the like, and this is an 

existing historic use. If there is a small historic organic vegetable farm wishing to 
continue operation in a similar situation elsewhere, that might be a good thing. In 
essence, to shut down responsible small farmers is a sin (and I'm not a religious person!). 

In the case of cultural resources, I believe that the 60-year-old oyster farm complex at 
Drakes Estero may be eligible for the National Register of Historic Places, and it is 

imperative that an unbiased evaluation be done to determine its eligibility. I have seen 
first hand, situations where an agency can influence the outcome of a DOE based on the 
management desires of staff. Oyster farming at Point Reyes is a historic activity, and one 

that draws the interest of visitors. Dairying, cattle ranching, crop farming, and 

aquaculture are all important parts of our American heritage. Oyster farming has the least 
environmental impact of any. 

I urge the issuance of a ten-year Special Use Permit to DBOC in 2010. It has been shown 
that the Reservation of Use and Occupancy on the land can legally be followed by a SUP, 

having been stated in the original agreement and the precedent having been set on many 
of the neighboring ranch properties. The wilderness issue is moot, with the state lease 
legal for many more years. Remember, this is really an issue only pertaining to the land 

base of DBOC, and there is no reason strong enough, in my mind, for their eviction. 

An oyster provides some of the best nutrition available on the planet for the cost of a 

doughnut (retail) or a croissant (restaurant oyster). The production of an oyster is 

environmentally perfect as compared to a loaf of bread, a bottle of wine, or a hamburger 
patty. How could any responsible person or agency eliminate a productive oyster farm 

because of concepts that are widely open to interpretation? In all life, food comes first. In 

this case, the environmental impacts are too small to justify destruction of this model 
American family farm. 

~ _____________ J 

1/- 2-2--10 



 
 

November 19,2010 

OBOC SUP. EIS 
c/o Superintendent of the Point Reyes National Seashore 
1 Bear Valley Road 
Point Reyes Station, CA 94956 

To the Committee: 

We are writing in support of a Renewable Special Use Permit being granted to the Drakes Bay Oyster 
Company. 

We must be good stewards of our beautiful West Marin. The environment is preserved and enhanced by the 
filter-feeding of oysters and increased eelgrass growth. Also, the use of fresh water, a precious California 
resource, is minimal in the OBOC operation. 

As OBOC oysters are sold within the San Francisco Bay Area, thus reducing or eliminating the import of 
Pacific oysters from other areas, the carbon footprint of this important food product is minimal. 

The OBOC provides two dozen jobs which positively impacts the local economy. Another boon to local 
commerce are customers from outside the area coming to purchase OBOC oysters, either as a destination or 
in conjunction with a trip to the PRNS. We met a man at the Fish House in Half Moon Bay who told us he 
makes four trips a year to purchase OBOC oysters for his San Mateo family gatherings. 

We support the concept of sustainable agriculture throughout our state and our nation. The loss of this local 
source of seafood protein would be unfortunate. What a treat for lovers of Pacific oysters to be able to 
purchase such a fresh product! 

WE URGE YOU TO GRANT A RENEWABLE SPECIAL USE PERMIT TO THE ORAKES BAY 
OYSTER COMPANY, A VITAL MEMBER OF OUR COMMUNITY. 

Sincerely, 

~7~~4-10 
Mmjorie Mohror and Bob Moody 

Cc: DBOC 
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November 16, 2010 

DBOCSUP EIS 

c/o Superintendent 

Pt. Reyes National Seashore 

1 Bear Valley Road, Pt. Reyes Station, CA 94956 

1.0 Thank you for the opportunity to comment and give input to the EIS regarding Drakes Estero. We would like 
to take a moment to introduce ourselves: Paul and Lucille Phelps. We have, in some way or other, been 
associated with Pt. Reyes National Seashore since its inception. We were both members of the Sierra Club, Paul 
being the Chair of the Livermore-Amador Valley Sierra Club. We were both active in issues associated with 
bringing about the founding of the Pt. Reyes National Seashore. From the very earliest days, we enjoyed hiking in 
PRNS and became very fond of its natural beauty and the many trails it offered for hiking. We eventually decided 
to build a home in Inverness Park in 1986. This led to retiring in 1992 and calling Pt. Reyes our full-time home. One 
of our volunteer activities was to open up and maintain the Drakes View Trail for 13 years, for which we received 
the Volunteer of the Year award from the Pt. Reyes National Seashore in 2004. We have been active members in 
various community organizations supportive of PRNS. 

2.0 The EIS process 

We assume that the EIS process s regarding Drakes Estero will reflect openness and scientific honesty on the part 
of the Pt. Reyes National Seashore. It was disappointing to observe that the first public meeting which was held in 
Pt. Reyes Station had a narrow scope concentrating only on wilderness of the Estero. It did not address the value 
of Drakes Bay Oyster Company. We trust that this will not be a bias throughout the EIS process. 

3.0 Value of Drakes Bay Oyster Company 

There are many ways in which Drakes Bay Oyster Company provides positive impacts on Drakes Estero, the Pt. 
Reyes National Seashore, and the community. 

3.1 Raising Oysters is known to provide positive ecological benefits to the Estero such as natural filtering, 
enhancement of eel grass growth. 

3.2 Oysters from the Drakes Bay Oyster Company provide a sustainable food supply high in protein and other 
valuable nutrients. It is an important part of our seafood supply and provides a significant supplement to our 
dwindling wild fish supply. 

3.3 It provides jobs to local residents. 

3.4 It also provides low cost housing to workers. 

3.5 Drakes Bay Oyster Company supports the local economy. Much of the money earned by the workers is 
spent locally. 

3.6 History of growing oysters in the Estero. There is evidence that native people (Miwok Indians) harvested 
oysters from the Estero. Commercially growing oysters spans many decades and has provided the community, 
Marin County and other close by areas with a sustainable, high quality food supply. 
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4.0 Positive impact on Pt. Reyes National Seashore in General 

4.1 Our own experience has been to enjoy eating oysters at the Drakes Bay Oyster Company after a hike 
out to Sunset Beach. This goes back many years. We also have included our friends and visitors on many 
occasions. We often enjoy including oysters in our meals in our home. 

4.2 Experience with visitors to Pt. Reyes National Seashore. In talking with visitors, including those who 
have come to visit us, both from nearby communities, throughout the United States, Europe and Japan, have made 
Pt. Reyes Oyster Company a destination. They consider it just as important as exploring the park via its wonderful 
trails. Clearly, Pt. Reyes Oyster Company is an asset to be enjoyed for decades to come. 

5.0 Our recommendation 

5.1 From the very earliest concept of the PRNS, it was intended that agriculture be maintained in harmony 
with other facets of the National Seashore. This includes dairy farms, cattle ranches and the Drakes Bay Oyster 
Company. We have taken many hikes along the Estero to Sunset Beach and have never been bothered by the 
oyster operation in terms of the view shed, noise or other distractions. On the contrary, the only disturbances we 
have ever observed are people who walk their dogs on limantour Beach and picnic at the Estero and disturbing the 
seals. 

We strongly feel that Drakes Bay Oyster Company represents a jewel in the park to be enjoyed both as a 
destination and knowing that it provides high quality seafood to nearby communities. PLEASE, carefully evaluate 
all of the positive impacts of Drakes Bay Oyster Company in the EIS. We trust that the lease will be extended. 

Paul and Lucille Phelps 

P.O. Box 804, Pt. Reyes Station, CA 94956 

phelps@horizoncable.com 415-663-9429 



Comments regarding the Drakes Bay Oyster Company Special Use Permit EIS: 

Your Name: ::7PR4/ _~/\/L:) ~~4-- t!2~Na~ 
Mailing address: 

Organization: ___ ______ _ 
Member Representative (circle one) 
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November 19, 2010 

John and Cela O'Connor 
 

DBOC SUP EIS c/o Superintendent 
Point Reyes National Seashore 
1 Bear Valley Road 
Point Reyes Station, CA 94956 

Mr. Secretary and PRNS Superintendent: 

Drakes Estero is the last rural, relativelY undeveloped, recoverable, publiclY owned, 
government regulated estuary on the California coast. This is California's last one, there 
aren't any more. All of California's other coastal estuaries have been developed. 

A commercial oyster operation such as DBOC is not beneficial ecologicallY to Drakes 
Estero. This operation could be transferred to Tomales Bay to available oyster lease areas 
to mitigate any socioeconomic impacts to mainta.ining the closure date of 20 12. 

Nonnative oysters, clams and other introduced invertebrate species drasticallY change 
the estuary's water environment. These introduced invertebrates strip the wa.ter oolumn 
offood souroes that should be feeding native invertebrate species. Many of the native 
invertebrates function as the food source for native and migrating fish, birds and a.njroa.ls 
that frequent Drakes Estero. 

In order to evaluate the most beneficial use beyond 2012 of Drakes Estero in light of the 
"National Park Service Mission", the soope of the NEP A/EIS should detail and analYze 
both the impacts of the presence of the introduced oyster (spat to harvestable maturity) 
and ali aspects of the oyster production's impacts to: 

1) all native benthic communities, both vertebrate and invertebrate; 
2) resident and migratory marine and fresh water mammal populations; 
3) resident and migratory fish populations; 
4) resident and migratory bird populations; 
5) the food chain; 
6) tidal plankton, basis of food chain; 
7) transport of disease or infection to native species; 
8) transport of sediment; 

This last, restorable, relatively undeveloped estuary is much too valuable to the public 
restored to its natural state to be treated as a political football. This restoration should 
not be delayed by extending the lease to DBOC beyond the existing expiration date of 
November 30,2012. Please end the commercialization of Drakes Estero in 2012 as was 
planned in 1976 so that the estuary can be administrativelY deSignated as full Wilderness 
and managed as such. 

SincerelY, ( /p ./ A ~~ -

/" J/Lre~<-- ~?/ ~ 
. ohn O'Connor Cela O'Connor 

PSI For over 60 years I have recreationallY enjoyed and observed Drakes Estero on foot or 
horseback. John O'Connor 

kchipman
Typewritten Text

kchipman
Typewritten Text
Correspondence ID 4132

kchipman
Typewritten Text



COMMITTEE TO 
SAVE THE 

F.A.R.M. 
FUTURE FOR AQUA/AGRICULTURE IN RURAL MARIN 

September 20,2010 

DBOC SUP EIS c/o Superintendent 
Point Reyes National Seashore 
1 Bear Valley Road 
Point Reyes Station, CA 94956 

Dear Superintendent Muldoon: 

HECEiVED 
Point Re~s 

N ·:ti"''l::1 (' ,·",Ilore 

The Committee to Save the F.A.A.R.M., a coalition of individuals and organizations 
concerned with preserving agriculture and mariculture in Marin, urges the National Park 
Service to correct both the description of the purpose of the proposed project as described 
in the scoping materials and the background information provided. 

As explained in detail in a recent guest column in the Point Reyes Light, the Drakes Bay 
Oyster Company [DBOC] does not need a permit from the National Park Service to 
cultivate shellfish in Drakes Estero. What is needed is a Special Use Permit, similar to 
those granted to those "commercial" ranching and dairy operation in the Point Reyes 
National Seashore that have been granted permits with renewal clauses sufficient to 
enable the Permittees to make the capital investment necessary to bring their facilities up 
to code and current environmental standards for similar operations. 

Enclosed is a copy of the guest column and of a map that illustrates in a neutral manner 
the location of both the DBOC leases for shellfish cultivation and the land and facilities 
subject to the Reservation of Use and Occupancy that expire in 2012. I prepared the map 
and I hereby grant the NPS permission to use the map in any future publications relating 
to a SUP as an alternative to the inflammatory map, with the potential wilderness area 
depicted in red, that appears on the back page of the pamphlet distributed at the Scoping 
Meetings. If you would like to have the guest column and the map in pdf form, please 
email me:Bubzine@sbcglobal.net. 

Barbara Ravizza, on behalf of the 

"'-01y-
fA6 l.( GOt~-

( 0 L\")IK.. V\. "t t(.) t\ <.::::, 

\L \,A'- L...l~ t ~ 
-AV\. 

COMMITTEE TO SAVE THE FUTURE OF AQUA/AGRICULTURE IN RURAL MARIN 
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Hf: 

.... 

DBOe has a Reser"lIUon of Use (ROO) and 
assocIabId permits from NPS for the 
purpose of seiling wholesale and retail oysters and 
seafood and for the Interpretation of 
oyster cuIIIvatIon for the public 

D!IiIJfment of RaIl and Game [CDFG) 
8 botIDIn lands In Drakes Estero 

to DBOe for shelHish cultivation. • Oysbtr Fann faclJltIaI 

Pastoral Lands 

.. ,, " 

Non wilderness submerged land 

Upland wilderness 

c J -' -- -- - - --....--- . ....... ---- ........ JJ~ 
SUIImergecI wilderness and 
potentIaJ wilderness 

Upland wlldemess 

Note that the portion of Drakes Estero near the Drakes Bay Oyster Fann is not potential wilderness 
and none of the land surrounding Drakes Estero is potential wilderness or wildemess 



DBOC SUP EIS clo Superintendent 

Point Reyes National Seashore 

1 Bear Valley Road 

Point Reyes Station, CA 94956 

Dear Superintendent: 

November 15, 2010 

I am writing In regard to the Public Comment period for Drakes Bay Oyster Farm at the Point Reyes 

National Seashore. My wife and I had the good fortune to stumble upon this unique operation while visiting 

Point Reyes National Seashore last April. The experience turned out to be one of the most interesting 

events of our vacation in California. 

We were most impressed with their obvious concern for the environment, methods of operation and the 

planning which go into making their operation sustainable for the long haUl. We have spent a life time as 

family farmers, producing both crops and livestock, where we have built conservation structures and used 

no tillage farming methods to stop soil erosion. We've replanted hundreds of acres back to native grasses, 

and practiced rotational grazing, all in an effort to produce food In a profitable AND sustainable manner and 

leave the resources better than we found them. 

What does all that have to do with Drakes Bay? We live a thousand miles from the ocean, no absolutely 

nothing about oceans or oysters and yet instantly found shared ideals when visiting with the people at 

Drakes Bay. It was amazing learning of the problems in protecting the environment and maintaining 

sustalnabllity of their operation. We hope the National Park Service will analyze the environmental benefits 

and sustainability practices of the Drakes Bay Oyster Farm and grant them a renewable Special Use permit 

that allows them to make needed changes and continue their business in the best manner. 

We saw many, many miles of beautiful sea shore on our vacation but Point Reyes will always stand out as 

special because of the unique experience of visiting the oyster farm. 

Sincerely, 

rR~ 
John & Judith Rice 
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November 17, 2010 

Cicely Muldoon 
Point Reyes Superintendent 
Point Reyes National Seashore 
1 Bear Valley Road 
Point Reyes Station, CA 94105 

Dear Cicely Muldoon, 

. ' I 
I 

I am writing in defense of the Drakes Bay Oyster Company. The oyster farm 

is an asset to West Marin county and is part of the local sustainable farming 

community. For many of us, it is part of the Point Reyes experience to stop at the 

oyster farm to buy oysters. I would much rather buy oysters locally, than rely on 

other states or countries. 

It is often stated that the oyster farm's production is harming the seal 

population, but the facts are that the seal population has increased over the last 

number of years. It should also be pointed out that harbor seals have been living 

along side of man in this area for the last 10 thousand years, and they are not 

overly sensitive to the presence of humans. 

As was stated in a recent study by the National Academy of Sciences, the 

oyster's presence is not polluting the water, in fact the water may be cleaner 

because of the presence of filter feeders, removing nitrogen from cattle operations 

in the area. 

I have heard arguments that allowing the continuation of the oyster farm will 

create a precedence in other parks across the country. I feel this is a special 

situation, a sustainable farm use that was grandfathered in, which is not an 

extraction industry like mining. In the end, the oyster operation will leave no 

lasting impact. 

Even more important to my interests is that I am afraid that if the oyster 

farm is removed, access to the estero (the oyster farm driveway) could disappear 
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and kayaking and bird watching will also be restricted. I know there are those in 

the environmental community who would love to shut off all public access, making the 

area a very restricted refuge. As it is, it is a beautiful place to get on the water 

and enjoy nature. I have been enjoying the estero for 40 years and I don't want to 

lose access. 

Sincerely, 

Dick Mallory 

 



November 18, 2010 

TO: NPS 

FROM: Michael Mery 

RE: 

 

Michael Mery 

I will begin with a series of general issues providing a context for my more detailed 
responses to the various issues raised by the possible special use permit for oyster cultivation in 
Drake's Estero. Section two will speak to the specific ecological issues raised by the oyster 
cultivation activity. 

Section 1: 

A. The Park Service is ill prepared to fill the role of a regulatory agency. Just managing the 
grazing lands in the pastoral zone presents challenges, and those presented by 
attempting to manage a lease holder for a wilderness water body presents a serious 
ongoing management challenge. For example, maps will become out of date as the sand 
bars continue to move, change shape, etc. This issue also is likely to arise as the harbor 
seals change preferred haul out and pupping areas. Sand bars need not be fully exposed 
for harbor seal use, thus there are times when no sandbar is evident when one is Slightly 
submerged and available for seal use.. Park Service personnel are neither trained nor 
inclined to supervise the oyster growing activity enforcing management guidelines 
especially since those guidelines will change as the sandbars move and change in 
elevation and area. 

B. In addition, monitoring the threats of noxious, non-native species that could be introduced 
by mariculture operations, and the potential need to alleviate the impacts of such 
invasions, exceeds the reasonable requirements of wilderness management. Thus, the 
EIS should consider the ecological scope of potential impacts related to all mariculture
related, including but not limited to changes of the estero and invasions of non-native 
species. The EIS should also assess the comprehensive monitoring and management 
costs needed insure protection of the estuary Drakes Estero, along with its companion 
Limantour Estero, is the only wilderness designated estero on the California coast. The 
water quality of the estero has improved as range management has improved on those 
pastoral lands that drain to the estero. The ecological and educational values of the 
estero are unique on the California coast providing an opportunity for the public to 
observe, kayak on, and hike around, a small ecosystem unique in the national park 
system. We, the larger public, have been waiting since 1976 for the full wilderness 
inclusion to take place and further delay for the sole purpose of allowing one commercial 
user to establish a lease seems inappropriate at best. 

C. The political precedent if the special use permit is granted is alarming, despite the 
superficially reassuring language in the rider. Wilderness areas are rare as the following 
indicates: Percent of national land base: 4.41 % of the continental United States is 
deSignated. Excluding Alaska, wilderness comprises only 2.5%of our national land base. 
2% of land base is roadless. Over 3.5 million acres of road less areas have been lost in the 
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past 20 years. In addition we have the problem of no competitive bidding. Even if the 
decision is to grant the special use permit, this violation of customary federal concession 
lease procedures is on its face unfair. 

D. The question of food security and oysters as a protein source is used as a justification for 
the permit being granted. In the San Francisco Bay area, oysters account for less than 
one half of one percent of the animal protein consumed. It is an expensive specialty 
product and is not a significant protein source. 

Section II: 

A. The assessment of environmental impact(s) presumes an examination with some time 
scale. Further implied is the notion of a baseline, or standard against which change is 
measured. Since the estero is wilderness deSignated public property, the ideal reference 
point would be prior to 1850 when European settlers first began using the estero and 
adjacent grazing areas. That is not poSSible, so the question becomes when was 
commercial activity on the estero the lowest when we also have data available on the 
various species that rely on the estero. The prior holder of the Reservation of Use and 
Occupancy (1974-2005) had all but ceased oyster cultivation when the current holder of 
the RUO began cultivation in 2005. Thus for resource values that can be sufficiently 
assessed in single year, 2005 just prior to the current oyster cultivation may be the best 
baseline available. The use of trend data to measure changes across years should focus 
on the possibility that the impacts of oyster culture may not be evident in linear effects 
over time. A central question is the degree to which the review process can include 
specifying pre-mariculture environmental conditions and that question should be 
considered in the selection of what to review, how the results of the review are analyzed 
and what conclusions are drawn. 

B. What are the flora and fauna that rely on the estero either seasonally or all year and what 
data do we have available to assess patterns of use, relative reproductive success, etc? 
Species types include both migratory and resident: shorebirds, water fowl, mammals, 
various fish species including anadromous species. Sea grasses are also important, both 
in their own right and in providing habitat and food source for other species. (Note: there 
is considerable long term expertise that could be of significant help to the consultants in 
the EIS process in addressing the species types noted, e.g., staff and contract consultants 
from the Pt. Reyes Bird Observatory, NPS professional staff, and others.) A full taxa 
inventory should be developed. Significant data are available, e.g., Aerial surveys of 
waterfowl at Drakes and Limantour are conducted annually in earty January as part of a 
statewide waterfowl survey conducted by NOAA and USFWS. All such sources will be 
valuable in the EIS process. (see: http://www.pacificflyway.gov/Monitoring.asp ) 

C. If the special use permit is granted, the uses of the estero should be clearty specified, e.g., 
permitted cultivated species, etc. In addition, a provision for mapping appropriate areas 
should be included where those areas will inevitably change since the sand bars move, 
changing in position, area and elevation, with some bars being fairty stable, others more 
mobile. This year's map may differ significantly next year and acceptable growing areas 
will change accordingly, expanding or shrinking depending on the changes. Annual 
mapping should be required with permitted cultivation areas being informed by harbor seal 
behavior. This mapping requirement can be thought of as analogous to the constantly 
varying grazing regime standards that change depending on rainfall, grazing intensity, 
time of year and the like. The management challenges for ecologically sound aquaculture 
are at least the equal of range management in complexity. 

2 



D. If the special use permit is granted, time should be allotted in that 10 year period for the 
removal of structures and restoration of the estero. The time necessary should be part of 
the 10 year period, not in addition to the permit term. 

E. The NEPAIEIS process includes the specification of a series of altemative actions, from 
the 'no action' altemative to a range of options that vary in the degree of change or 
intervention. In the current process, the "no action" altemative should be the non-issuance 
of the special use permit and the other altematives would include a range of actions by the 
permittee. The different altematives should be carefully specified varying in the degree of 
intensity of use of the estero conditioning the size or extent of the activity, perhaps 
specified in acres, with other variables including tending oyster cultures by time of year 
depending on the different species and their uses of the estero. For example, during 
harbor seal mating and pupping season, full exclusion from the sand bars with a wide 
margin of safety could be included in addition to a restriction of boat activity beyond that 
during other parts of the year. 

I close by restating that Drake's Estero carries a wildemess designation and this designation 
is the highest level protection available within a national park. Wildemess status is the context 
within which the NEPAIEIS process takes place. The estero is a national asset of great 
significance and the primary mission of the park service is to preserve and enhance such areas in 
the interest of the taxpayers of this and future generations. If the special use permit is granted, 
the context must be long term environmental stewardship, the primary park service mission. This 
stewardship responsibility, on behalf of all citizens, is the context within which limited oyster 
cultivation would be allowed. If the use permit is not granted, human uses, kayaking, for 
example, would be permitted. This and other allowed activities would be limited by time of year, 
harbor seal activity, and other contraints. This is not property 'untrammeled by man,' but a 
beautiful, rare, and relatively undisturbed site of inherent aesthetic value in addition to its 
ecological importance to be appreciated and enjoyed in limited ways by all of us. 
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f am writing to you to encourage you to support a renewable Special Use Permit for 
the Drakes Bay Oyster Farm (aka: Drakes Bay Oyster Company), the site of the 
last operating oyster cannery in the state of California. 

In the first place I would like to briefly address economic benefits of the DBOC. The 
oyster farm not only benefits the local area of Marin and Sonoma Counties, but 
rather the entire state. The Lunny Family provides jobs and affordable housing. 
The employees in turn spend the money they earn in the local market. The state 
benefits from the sales taxes and income taxes paid by the employees and from the 
profits of the oyster sales. In a time of declining employment, it seems only logical 
that every person should be working to maintain opportunities for employment. The 
Lunny Family and the employees of the Lunny family are producing a positive 
monetary impact on the local area and the state as a whole. Without the DBOC, that 
positive would immdiately become a negative monetary impact through the loss of 
taxes and the resulting need to provide unemployment benefits. 

Secondly, I would also encourage a consideration of the many positive 
environmental benefits from the farming of oysters in particular and those of shellfish 
in general. In the interest of brevity, I am only addressing a few of the benefits. In 
the ecosystem mature oysters filter the waters in which they live, thus providing a 
cleaner environment for other plants & animals that share these waters. The 
increased eelgrass growth provides nourishment to many of the same inhabitants of 
the estuary. If DBOC did not exist, the oysters would have to be imported to the 
San Francisco Bay Area fom other parts of the state and the country, thus 
increasing the carbon footprint. 

In closing I would like to express that the loss of the DBOC would definitely have a 
negative effect in both an economic and environmental manner. 

~~?J~ 
Kath een Trenchard 
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<&r Slow Food USA 

November 18,2010 

DBOC SUP EIS c/o Superintendent 
Point Reyes National Seashore 
1 Bear Valley Road 
Point Reyes Station, CA 94956 

Dear Superintendent Cicely Muldoon, 

In the name of our 225 chapters, with nearly 37,000 members and 205,000 supporters across America, 
we would like to express our support for the issuance of a renewable Special Use Permit for the Drakes 
Bay Oyster Company to operate in Point Reyes National Seashore. 

Slow Food USA is a rapidly growing, consumer-based, grass-roots organization of people who believe that 
good, healthy, local, sustainably produced, ecologically beneficial food should be available to everyone. We 
are everyday people who are working to bring integrity to food and farming, and we see the Lunny's 
Drakes Bay Oyster Company as a periect example of that integrity, which we understand to be a healthy, 
mutually beneficial set of relationships between people, their food, and the land. The Drakes Bay Oyster 
Farm models sustainable, highly efficient protein production that benefits the local ecology, economy, 
community, as well as providing an educational example of environmental sensitivity for the many tourists 
who visit the park and the oyster farm every year. 

The potential loss of this sustainable food production treasure due to discontinuation of the SPElcial Use 
Permit for Drakes Bay Oysters concerns us greatly. We therefore respectfully request that the potential 
negative impacts from removal of the Drake's Bay oyster farm be carefully analyzed when considering the 
application for a renewable permit. In particular, the following areas are of particular concern to Slow Food 
and its supporters: 

Sustainable food: 
What would be the global warming impact of seafood to replace this source of local, sustainably 
produced, healthy protein? (It requires minimal inputs and has a very small carbon footprint, as it is not 
shipped beyond the Bay Area). What are the food security implications of increasing the area's reliance on 
imports? 

Local ecology: 
What is the potential negative impact on the estuary of removing the oysters, given their ecological 
services (water quality improved by shellfish filtering, the positive impacts on eelgrass, fish habitat diversity, 
etc.)? 
How might other local wild fisheries be negatively impacted by removal of this highly efficient aquaculture 
operation? 

20 Jay Street. SUite M04 

Brooklyn. NY 11201 

~ 1 7182608000 

www.slowfoodusa.org 
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.. 810\\r Food USA 

Food Heritage and Biodiversity: 
Slow Food also understands the value of the cultural and historical heritage of quality food production and 
the biodiversity of our food supply. We would thus be concerned about the loss of an opportunity to 
reintroduce the native Olympia oyster to Drakes Bay, as well as loss of the long-standing tradition of oyster 
cultivation in Drakes Bay and the last operating oyster cannery in the state of California. 

Healthy Local Economies: 
How might a closure of Drakes Bay Oysters impact employment in West Marin? What is the broader 
regional impact of the commerce generated by this oyster operation in Marin, as well as in the greater Bay 
Area? 

Slow Food USA's mission is a broad one, encompassing the health of our entire food system in all of the 
above areas. The oyster farm in Drakes Bay as operated in the past few years by the Lunny family provides 
a unique example of aquaculture and local food production that has positive impacts throughout the 
regional food shed. We urge the National Park Service to ensure that the Environmental Impact Statement 
supporting the Special Use Permit decision carefully accounts for these various dimensions of our food 
system - and thus for human and environmental health. 

Respectfully yours, 

Josh Viertel 
President, Slow Food USA 
Brooklyn, New York 

20 Jay Street. SUITe M04 
Brooklyn. NY 11201 
i 1 7182608000 

www.slowfoodusa.org 

Lynne Frame 
Slow Food USA Board member 
Mil/Valley, CA 
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Marin Audubon Socie~l ~; 
P.O. Box 599 I MILL VALLEy, 4CA 9'-;-~4 ;~~~IIFl~[lRI'iA"tfJ~O[f . 

November 23, 2010 

Cicely. Muldoon, Superintendent 
Pt. Reyes National Seashore 
1 Bear Valley Road 
Point Reyes Station, CA 94956 

RE: Comments on Seoping for EIS for Special Use Pennit for Commercial Oyster 
Operation in Drakes Estero 

Dear Ms, Muldoon: 

The Marin Audubon Society appreciates the opportunity to provide comments requesting 
issues to be addressed in the Environmental Impact Stateme'nt (EIS) on the project 
defined as "Special Use Pennit" requested by Drake's Bay Oyster Company to continue 
commercial oyster operation in areas of Drakes Estero. This commercial oyster operation 
is functioning on lands designated to become wilderness in 2012. We request that the 
following information be provided in the EIS. 

Current ConditionlBaseline 

Define current conditions being used for the environmental rev{ew, and discuss why this 
period was chosen. 

Describe current site condition. Include in this description all in and on·water structures 
(oyster racks, poles, nets, etc.) and on the waters edge and adjacent land facilities that 
exist to provide and serve oyster production. How many acres are covered by the oyster 
racks, nets, hags, poles etc.? 

Identify the uses and structures, the area of cultivation, and nwnher of racks that are 
approved by permit. Identify and compare the conditions pennitted by the NPS 
concerning production levels, watercraft use, placement of bags on eelgrass, species 
cultivated, approvals needed to change operations, and improvements of facilities. 
Provide an analysis of compliance:: of the current operation with each of these 
requirements. In other words, does the current condition comply with pennitted 
conditions, and if not, how do they differ? 

Has filJ been placed for any·ofthe on-land buildings and any other facilities? Ifso, how 
large an area has been covered? What habitat types would exist on the areas now 

A ChapUT of tht National Audubon Sorin) 
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occupied by the oyster facilities and uses (docks, storage, sales, etc.) if they were not 
there? . 

We understand the maricuJrure operators are conducting interpretive services. Who('s 
the message being conveyed. by these activities? Is the interpretive service and message 
it conveys approved by the NPS permit? Are any impacts occurring to wetlands, other 
habitats and wildlife as a result of these activities, i.e. are they going near or onto 
wetlands? 

Are any activities associated with the mariculture operation subject to seasonal 
fluctuations/changes in intensity? If so, when do they occur? Do the activities coincide 
with important seasons for wildlife populations, such as migrating birds, seals pupping 
and resting and fish movement? 

[nelude a site-plan showing the existing conditions. 

Project Description 

Include a site plan showing the proposed project and proposed changes from existil}P 
conditions. 

Include in this description all on-water structures and facilities, (oyster r.acks. poles, nets, 
etc.) and on the waters edge and adjacent land, that are proposed, with particular note of 
any changes from the current structures. operation, and coverage of substrate that would 
occur. 

List and describe all buildings and other facilities on-shore including how much acreage 
would be covered by new on-land facilities. 

What habitat types currently exist on lands that are proposed for additional development? 
How much existing habitat would be lost by increasing oyster racks and other faci lities, if 
an increase is proposed? 

What setback would be provided from wetlands and other habitats? 

Project Site and Setting 

Describe the Estero, its vegetative and aquatic characteristics. Describe the habitats and 
acreage of each habitat type in the estero and along the shoreline of the Drakes Estero. 
Specifically. what is the current acreage of wetlands, eelgrass, intertidal flats , and open 
water habitats and any other habitat types? 

The project setting should also address the ecological value and functions provided by the 
Estero from a regional and statewide perspective. In particular, discuss the importance of 
the Estero and a refueling station during avian migriltion. How many other such habitat 
exists along the California Coast and where are they located? 
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Discuss the importance of Drake's Estero as habitat fo r migrating species in view of the 
limited number of refueling areas and the wide distances that separate them along the 
California Coast. 

Need for Project 

Prov.ide an alternate site analysis that identifies other locations where mariculture could 
take place. One obvious location is nearby Tomales Bay where mariculture already 
occurs. Why could the current opC'ration not be also conducted in Tomales Bay or some 
other area that has not been designated as wilderness? 

Biological Resources 

Identify and describe all existing habitat types and biological resources on Drake's Estero 
and adjacent lands. 

Provide maps showing the different habitats and where they are located. 

Wetlands I Associated Upland Transition zones 
The l'Q.ariculture facilities of Drake's Bay Oyster Company, except for the beds 
themselves, are located on filled land that would otherwise be tidal marsh and associated 
upland. How much area would be marsh if the oyster operation were not present and the 
area were in a natural condition? How much area would be adjacent uplandlbufferl 
transition zones, i.e. wnat would the topography look like and what vegetative species 
would 'grow in these areas? 

What buffer and transition zones are proposed to be provided by the project? Trans)tions 
and buffer habitats, which are sometimes considered part of transition zones, provide 
important functions that are integral part of wetland habitats . One such function is 
providing refuge areas for species that must leave tidal marshes and mudflats during high 
tide. Buffer zones are important to block or reduce the impacts of adjacent human uses 
from wetlands and the species that depends on them. We note that a minimwn 100 feet 
transition zone is generally recognized as needed to protect wetland resources. 

Identi fy the location and width of the current buffer and transition zones and discuss their 
adequacy. 
What birds and other wildlife species that use Drakes Estero use andlor require wetlands 
and transition zones. What life-cycle functions are provided by these habitat .. for species 
that depend on transitional habitats? 

Evaluate the impacts of any capitol improvements, additional facilities including storage 
and roads that are proposed by the project on wetlands and transition zones. I 

Identify the potential impacts of existing facilities and uses including their location in or 
near wetlands, on the wetlands, and on the species that depend on the wetlands. Uses 
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occurring near wetlands include driving, parking, picnicking, grilling, and boats, 
equipment, storage and repair. Potential impacts on wetland and wetland dependent 
species include presence of peoph..:, individuals and groups, noise, lighting, wastewater 
discharges/spills, and runoff from vehicles impervious parking surfaces. 

Is the current condition and operation of the site in compliance with the Local Coastal 
Plan (LCP)? Would the proposed project be in compliance with the LCP? Even if the 
LCP is not binding on the Park Service, NPS should at least exceed local standards of 
care of the envirorunent. 

Are there wetlands along the route where boats travel to get to oyster racks? If so, 
discuss impacts of the boat and barge use on these wetlands, from wakes, disturbance to 
wildlife using the marshes etc. Show on a figure the routes used by the maintenance boats 
in rel~tion to wildlife habitats include harbor seal haulMout areas, bird roosting areas, 
wetlands, etc. 

Discuss direct impacts to wetlands from boat use including wakes and pulling barges 
over ~etlands, which we understand occurs. 

Eelgrass 
What is the general area of eelgrass currently existing in Drake's Estero? 'State wl1en the 
eelgrass surveys took place,(year and season) and the coverage' that was observed each 
season. Provide an explanation of the variability of eelgrass beds according to time of 
year and other factors. . 

Discuss the importance of eelgrass in the Estero ecosystem, as recognized by the different . 
fishery management plans as well as fishery and avian experts. 

What bird, fish and invertebrate species depend on eelgrass? Describe how the eelgrass 
is used by the different species, e.g.for spawning, reproduction, foraging, etc.? 

Discuss the importance of eelgrass as food source for black braNT. For what other avian 
species is eelgrass is important and why? 

Identify other ecosystem services eelgrass provides, e.g. water quality benefits. 

What impacts to eelgrass are currently occurring as a result of existing oyster operation 
and what is the potential for' additional impacts to eelgrass as a result of ongoing and 
possibly increased operation of the maricu lture business? Impacts addressed should 
include scaring from boat propellers, scouring, sedimentation, shading introduction of 
invasive species, wandering into areas of eelgrass by boats, loss of equipment carried by 
tides into beds and possible introduction of non-native species. 

How much eelgrass area is impacted by the project, directly and indirectly? 

Describe the lUlavoidable dir~ct adverse impacts to eelgrass of mariculture operation. 
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Would removal of mariculture from Drakes Estero reduce damage to eelgrass? 

Birds 
How many avian species use Drakes Estero? List all endangered, special status, s~des, 
migratory and resident species that use the Estero, and discuss their habitat needs tJiat are 
provided by Drake' s Estero habitats. 

Describe the potential adverse effects and risks to birds from disturbance from the oyster 
operation for species using the subtidal, eelgrass, mudflat and wetland habitats. The 
discussion should address impacts from presence of people, daily intrusion by boats and 
oyster workers, noise, etc. How could these impacts increase with tbe project? 

How does the disturbances impact migratory waterfowl, both during migration and 
overwintering? Would the disturbance increase or otherwise change with the project? In 
addressing this impact, consider the needs of staging, when migratory birds are packing 
in energy stores for migratory flights and possible reduced breeding success. For 
example, if migrating species are subject to sufficient disturbance so that they are unabl.e 
to forage and add sufficient body ..veight, their breeding success could be adversely 
impacted. 

Describe the human activities that have the greatest potentia1 for physically degrading 
migration and wintering hal:iitats include mariculture. Even where healthy eelgrass 
habitats are available. species such as brunt may be displaced or excluded due to human 
disturbance. Disturbance factors include boating, kayaking, and recreational and 
commercial shellfish harvest. 

Is it likely that removing mariculture bags from the flats aiJd eliminating oyster 
motorboat trips through the Estero would reduce or eliminate disturbance of shorebirds. 
waterfowl and other waterbirds? 

Does the April 20 I 0 MOU between NPS and USFWS, commit NPS to choosing the 
project alternative that best protects habitat and access to habitat for migratory birds? 

Brant 
Pacific brant a species that once flourished in San Francisco Bay and along the California 
Coast, are declining in population in the Bay Area and is a Ca1ifomia Species of Special 
Concern. They are now an Wlusual visitor to San Francisco Bay and their populations are 
also declining in the estuaries of West Marin. Discuss the importance of Coastal Estuary 
hahitats, including Drakes Estero. to Pacific brant. 

What are current estimates for the Pacific brant population? Discuss how the brant 
population has changed. 

What percentage of the Pacific brant population depend on Drakes Estero for wintering 
habitat and for spring-migration/staging habitat? What is the size oftbe population that 
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uses Drakes during t"te different seasons? Describe and evaluate the impacts of oyster 
opemtion on brant. Describe the potential effects of bags on tidal flats and the presence of 
workers on with grit gathering, resting and foraging by brant. 

Discuss the use and importance of habitats that would be lost or degraded by the project, 
including eelgrass bed~, grit and loafing sites; open water used by resting waterfowl, 
individually and/or in rafts. Identify parts of the Estero that provide for the functions 
noted above. How would these areas be impacted by the project? Would brant and other 
species is excluded from or unable to use any of these habitats due to the oyster 
operation? 

What is the distance at which brant will flush as boats travel through or near eelgrass? 
How could this impact their feeding? 

How many other areas for refueling exist along the California coast that brant can use as 
they migrate between winter areas in Baja and their artic breeding grounds? 

Do the aquatic and on-land oyster operations, particularly the oyster operation's picnic 
areas, attract scavenger species (corvids, gulls) that could have a detrimental effect on 
declining native species (e.g. sho rebirds, brunt, etc.)? Discuss the potential adverse 
impacts on these species, if there is an increases scavenger population. 

Discuss the potential impacts for ooat wakes, especially from the barge, to degrade 
wetland habitats used for both foraging and resting by migratory waterfowl and as year 
round habitat for resident nesting species. 

List all policy docwnents relevant to bird and wildlife protection: including: US 
Shorebird Conservation plan Endangered Species Act, Migratory Bird treaty; Pursuant to 
Executive Order 13 186, the NPS Management Policies Southern Pacific Shorebird 
Conservation Plan (2003); Pacific Flyway Management Plan for Brant (Revised July 
2002), Memorandum of Understanding (MOU) between the National Park Service (NPS) 
and the U.S. Fish and Wildlife Service (FWS) (ApriI 20JO). Discuss the applicable 
provisions of these plans that are intended to protect the resources of the Drakes Estero. 

Accurately report the brant popUlation in Drake's Estero by correcting the NRC (2009) 
misinterpretation of the Point Reyes Christmas Count (CBC) data asserting that there is a 
rising abundance of wiptering Brant in the Estero. The CBC data does not show an 
increase in the wintering popu}atir,n in Drakes Estero. To the contrary, ... . . Since the 
1950s numbers there (in Drake's Estero) have declined substantially." (Shuford et aJ., 
1989). 

Shorebirds 
Tidal flats are the primary foraging habitat of many of the region' s shorebirds. Describe 
various oyster culture practices and how they affect shorebird feeding in species-specific 
ways. 
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What spec ies of shorebi rds use the Estero and what areas are used? Discuss how the 
oyster operation can impact 'any shorebird species of concern that are likely to occur in 
the area of a proposed action, . 

How many acres of intertidal habitat are occupied by the oyster operation? What is the 
effect of the loss of intertidal feedi ng areas on overwintering and migratory shorebi rds? 
What species would be expected to be adversely impacted by the presence of the oyster 
operation? In making this assessment, the research of John Kelly Ph,D. should be 
considered, as well as all other research on the impacts of oyster farming on shorebirds, 

Is the proj ect compatible or in conflict with the NPS's will take action to protect, restore 
and prevent the degra~tion andlor destruction of ocean and coastal habitats that are 
import.ant to breeding, migrating, and wintering migratory birds. 
The US Shorebird Conservation Plan for this area restricts further development of tidal 
flats for oyster culture. Given that the "No action" alternative requires ren,lOvaJ of ~ster 

mariculture, would a new lease for oyster operations and any planting of oysters after 
20 12 be regarded as further development of tidal flats. thus violating the MOU between 
the USFWS and NPS? 

Oyster culture growing facilities on intertidal flats in Drakes Estero directly prevent 
access by shorebirds from probing into the sediments beneath them fo r food. Describe 
and di scuss this and other impacts of mariculture on shorebirds. Other limiting factors 
include, oyster boat traffic and worker activity that are likely to cause many shorebirds to 
fl ush. Also, some shorebird species depend on sight and flocking together to avoid 
predators. which would further limit mariculture areas for use by some shorebirds. For 
example. small shorebirds such as dunlin and western sandpiper flock together and 
depend on open vistas as strateg ies to avoid predation. These species would be excluded 
from using mariculture beds, unlike willet which do not depend on flocking strategy. 
Another limitation is that shorebirds can only fo rage at low tide when mudflats are 
exposed. . 

What other shorebird specie,s that move and fo rage in flocks use the Estero? 

What are the estimated flushing distances for various shorebird species for impacts from 
mariculture activities? Considering the operation and tidal cycle, foraging time for 
shorebirds could be considerably reduced. 

Present and discuss the Kelly et.a! . research (1996) of mariculture operations on 
wintering shorebirds that found that two of the most abundant shorebirds. dunlin and 
western sandpipers, demonstrated s ignificant avoidance of mariculture plots. One 
shorebird, the willet. exhibited significant anraction to rnariculture plots, and four others 
important quantitative results indicating a significant Det decline in overall sborebird 
use. Differences measlp"ed in the study suggested that the avo idance of rnariculture plots 
by dunlins and western sandpipeJ'<' substantially outweighed the se lection of mariculture 
areas by wi llets- in tefT!ls· of both absolute numbers and proportional abuncta:nces scaled 
to baywide wintering population sizes. 
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Discuss the refuge habitat that is available for shorebirds in and near Drake's Estero. 

Discuss the importance of Drake's Estero for shorebirds and waterfowl as refueling stop
overs during migration and during months they overwinter in the Bay Area and aJong the 
coast? 

Harbdr Seal Impacts 
Discuss the importance of Drake's Estero as a pupping and nursery habitat for harbor 
seaJ!:i. 

How close is the harbor seal haul out to the closest oyster beds? How close do boats 
come to the haul out as they travel to the beds and tending to racks? How frequently are 
the beds tended? 

Does habitat disturbance potentially limit breeding populations on the mainland? 
What is the likelihood that removal of mariculture would reduce disturbance and expand 
access to habitat for breeding harbor seals? 

invasive Species 
Does mariculture hard structure playa role in promoting the spread of invasive species 
such as Didemnum vex!lIum? 

What is the potential for cultivated shell fish to become invasive in Drakes Estero as they 
have elsewhere? 

What protections are there to prevent or reduce the potential fo~ non-native oysters 
and/or associated organisms becoming established in the Estero? Does.the NPS monitor 
for introduced organisms? 

Discuss the changes in the harbor seal popu1ation found in the Estero, as monitoring has 
documented the population. Correlate any changes with changes in the oyster production 
or management/maintenance. 

Other Species . 
What other species fish, invertebrates, etc. also use the Estero, its waters, wetlands and 
eelgrass for some part of their life cycle. 

How are or would the species listed above be impacted by the maricu1ture operation? 

Other Impacts 
Boat travel by the maricultUIists is likely to disturb and flush sea ducks, shorebirds, and 
other waterbirds." (NRC. 20'09. p. 69) Noise is also a factor. Discuss the impacts of 
noise on waterbird use of the Estero waters (waterfowl, grebes, and loons). Motorboats 
are used for maintenance, in the Estero and uses percussive, pneumatic equipment to 
shuck oysters. Also, there often is loud radio music at the facility. 
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Discuss the impact motor boats operated by DBOC may have a larger impact in Drakes 
Estero. Compare the potential impact of such boat use in Drake' s Estero ~d' in TOlJlales 
Bay as the anns of the Estero are so much smaller than Tomale~ Bay; the possibilities to 
escape, rest and feed in the Estero are more limited. It is reported bay a well~respected 
Marin naturalist that motor boats operated by the oyster company may have a larger 
impact on Drake's Estero. 

Describe activities related to equipment repair and servicing. What types of chemicals 
(oi l, gaso line, brake fluid, solvents and paints) are stored and used by the oyster 
company? How are these materials disposed of safely? What measures are taken to 
ensure these materials do not enter they Estero? 

How is the mariculture operation effecting the hydrology and sediment deposition of the 
Estero? How does the presence of fi xed structures (poles and bags) affect the currents 
and deposition of sediments? 

Discuss the potential for impacts from unleashed dogs and loose or feral cats .as a result 
of the mariculture operations. There has been experience on nearby park lands with 
residents allowing their dogs and cats to roam freely, and visitors could allow their dogs 
off~leash. Lose dogs can harass wildl ife and cats kill many thousands of birds annually. 

Cumulative Jmpacts 
Provide a cumulative impact analysis that addresses the impacts of the oyster operation 
along with other activities that may adversely impact the species that depend on Drake"s 
Estero and the Estero habitats currently or in the anticipated future. These activities 
probably include kayaking, fishing and hiking from nearby shorel ines. 

Evaluate the cwnulative effects of the current oyster operation as well as adding a ten~ 
year (or more) extension of oyster operations disturbance to the myriad of threats and 
disturbances to Central, California shorebird populations, both locally and regionally, 

Climate Change 
How would the project carry out the NPS goal of maintaining and restoring ocean ~rt 

coastal ecosystem resilience .to climate change? 

How is climate change expected to impact Drake's Estero and its aquatic habitats. 
Specifically, how much tidal marsh and other shoreline habitats would be expected to be 
inundated under the predicted rise in sea level? How would or could the NPS climate 
change response strategies of protecting key ecosystem features and processes, reducing 
current stressors, restoring damaged systems and natural processes, and maintaining 
representative ecosystems be implemented with and without the project? 

How would the project carry out the NPS goal of maintaining and restoring ocean and 
coastal ecosystem resilience to climate change? Is the project compatible or in conflict 
with the NPS's goal to take action to protect, restore and prevent the degradation and/or 
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destruction of ocean and coastal habitats that are important to breeding, migrating, and 
wintering migratory birds. 

The potential affects of climate change on shorebird populations as well as waterfowl and 
other species dependent on wetlands, including changes in prey populations, and impacts 
to habitat quality, availability and extent, may be profound for those concerned with 
preservation of these avian populations. Address these potential effects and measures 
that could be taken at Drake's Estero to better ensure the survival of these species. 

Does Brakes Estero have heightehed value as a refuge particularly when considering sea 
level rise, because the shoreline is protected and not developed, (except for the area 
currently developed with the mariculture facilities)? 

ALTERNATIVES ANALYSIS. 

In addition to the applicant's requested oyster mariculture SUP, Marin Audubon 
recommends that the following alternatives be considered: 

Wilderness in 2012 Alternative· assumed to be the "No Action or No Project" alternative 
fmplements wilderness at the end ofRUO in 2012 
Removal of all mariculture gear and shellfish. 
Vacating the DBOC land facility - remove all buildings and other facilities 
Any other restoration built into existing plans and penuits 

Enhanced Restoration Alternative- . on a schedule as funds permit 
Actions in the Wilderness in 2012 Alternative - assumed to be the "No action" 
alternative 
Removal of fill in historic wetlands at the DBOC facility 
Removal of asphalt at the DBOe facility 
Restoration of historic wetland buffer and wetlands at the DBOC facility site, 

Thank you for considering Marin Audubon's requests for infonnation. 

Sin7 et 

~9"'laIl"" 
Conserv on Committee 

Phil Peterson. co·chair 
Conservation Committee 
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Cicely A. Muldoon 
Superintendent, DBOC SUP EIS 
Point Reyes National Seashore 
1 Bear Valley Road 
Point Reyes Station, California 94956 

Dear Ms. Muldoon: 

UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 

Southwest Region 
501 West Ocean Boulevard, Suite 4200 
Long Beach, California 90802-4213 

This letter responds to your October 8, 2010, letter, requesting comments regarding the NEPA 
scoping process that the National Park Service (NPS)lPoint Reyes National Seashore (Seashore) 
has initiated to evaluate the potential issuance of a Special Use Pennit for commercial oyster 
operations within Drakes Estero, located within Seashore boundaries. 

NOAA's National Marine Fisheries Service (NMFS), Southwest Regional Office (SWR) 
supports activities that are compatible with maintaining healthy marine ecosystems. The SWR 
Sustainable Fisheries, Protected Resources, and Habitat Conservation divisions are providing 
general comments that may be helpful as part of the NEP A scoping process. These comments do 
not take the place of formal comments or consultation as required under the Endangered Species 
Act (ESA) of 1973, as amended (16 U.S.C. 1531 et. Seq.), and do not provide incidental take 
authorization pursuant to section 7(b)(4) and section 7(0)(2) of the ESA. In addition, this letter 
does not substitute for essential fish habitat (EFH) formal comments or consultation as required 
under the Magnuson-Stevens Act (MSA), as amended by the Sustainable Fisheries Act of 1996. 

The NPS' Purpose and Need statement states, "Pursuant to Section 124 of Public Law 111-88, 
the Secretary of the Interior has the discrelionary authority to issue a Special Use Pennit for a 
period of 10 years to Drakes Bay Oyster Company (DBOC) for commercial harvesting and 
processing of shellfish at Point Reyes National Seashore. The existing Reservation of Use and 
Occupancy and associated Special Use Pennit held by DBOC will expire on November 30, 2012. 
DBOC has submitted a request for the issuance of a new permit upon expiration of the existing 
permit." 

Further, the Project Objectives listed are: 

Manage natural and cultural resources to support their maximum protection, 
restoration, and preservation. 

Manage wilderness and potential wilderness areas to preserve the character and 
qualities for which they were designated. 
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Engage a broad spectrum of the public and relevant agencies in the NEP A process. 

NMFS recognizes and embraces well-regulated aquaculture that employs best management 
practices as an important component of managing for sustainable fisheries, to meet growing 
seafood demand, and to recover depleted fishery stocks, in ways that are compatible with the 
protection of marine ecosystems. NMFS recommends the NEP A document address species 
currently cultivated at DBOC under the existing permit and those proposed to be cultivated under 
a new permit, and current and proposed locations of bivalve culture. NMFS also recommends 
that the document include a thorough discussion of the beneficial and non-beneficial effects of 
shellfish growing in general, and specific to Drakes Estero, as well as describing the substrate in 
the oyster cultivation areas, water flow/circulaiion pattems in Drakes Esiero, and a general 
description of other uses (agricultural and other) within the Seashore that are considered 
"compatible" with Seashore resources, in order to adequately assess effects of the proposed 
action in the context ofNPS natural resource and ecosystem management. 

The EFH provisions of the MSA require federal agencies to consult with NMFS for proposed 
actions that may adversely affect EFH. The term "adverse effect" is defined as any impact that 
reduces quality and/or quantity of EFH. EFH is defined as those waters and substrate necessary 
to fish for spawning, breeding, feeding or growth to maturity. The components of this definition 
are interpreted as follows: "waters" include aquatic areas and their associated physical, chemical, 
and biological properties that are used by fish and may include historic areas used by fish where 
appropriate; "substrate" includes sediment, hard bottom, structures underlying the waters, and 
associated biological communities; "necessary" means the habitat required to support a 
sustainable fishery and the managed species' contribution to a healthy ecosystem; and 
"spawning, breeding, feeding or growth to maturity" covers a species' full life cycle. 

Drakes Estero is identified as EFH for various life stages of fish species managed with the 
following Fishery Management Plans (FMP) under the MSA: 

Pacific Groundfish FMP - various rockfish, flatfish, sharks, etc. 
Pacific Saimon FMP - Chinook salmon, coho salmon 
Coastal Pelagic FMP - anchovy, sardine, mackerel, squid 

In addition, estuaries, canopy kelp, seagrass, and rocky reefs are designated as EFH Habitat 
Areas of Particular Concern (HAPC) for various fish species within the Pacific Groundfish FMP. 
HAPC are described in the regulations as subsets of EFH that are rare, particularly susceptible to 
human-induced degradation, especially ecologically important, or located in an environmentally 
stressed area. Designated HAPC are not afforded additional regulatory protection under MSA; 
however, federal projects with potential adverse impacts to HAPC are more carefully scrutinized 
during the consultation process. As defined in the Pacific Groundfish FMP, Drakes Estero, is 
estuary HAPC. Submerged aquatic vegetation, such as eelgrass, which is known to occur in 
Drakes Estero, is designated as HAPC. Other designated HAPC may also occur in the area. 
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Drakes Estero is an important habitat area for pinnipeds, specifically harbor seals (Phoca 
vitulina). Harbor seals are known to use various parts of Drakes Estero for hauling out 
throughout the year, as well as for breeding and pupping during the spring and summer months. 
All marine mammals, including harbor seals, are protected under the Marine Mammal Protection 
Act (MMP A). Under the MMP A, it is illegal to "take" a marine mammal without prior 
authorization from NMFS. "Take" is defined as harassing, hunting, capturing, or killing, or 
attempting to harass, hunt, capture, or kill any marine mammal. "Harassment" is defined as any 
act of pursuit, torment, or annoyance which has the potential to injure a marine mammal in the 
wild (Level A), or has the potential to disturb a marine mammal in the wild by causing disruption 
of behavioral patterns, including, but not limited to, migration, breathing, nursing, breeding, 
feeding, or sheltering (Level B). The incidental take of marine mammals by certain activities 
may be authorized under an Incidental Harassment Authorization issued by NMFS. 

Activities that occur in Drakes Estero in the vicinity of areas used by harbor seals to haul out or 
for other natural purposes have the potential for causing disturbance to animals. In the past, 
there has been controversy surrounding the relationship between aquaculture activities and the 
harbor seals in this location. NMFS recommends that the NPS consider the potential impacts 
that issuing a Special Use Permit to DBOC would have on marine mammals known to use this 
area, during the EIS scoping process. NMFS also recommends full disclosure of other potential 
sources of disturbance in the same general area, to allow an accurate assessment of cumulative 
effects. 

NMFS appreciates the opportunity to provide comments during the scoping process, and looks 
forward to 'future participation in the development of the NEP A document and review of that 
document. If you have any questions or require additional information, please contact Ms. Diane 
Windham at (916) 930-3619 or by email at diane.windham@noaa.gov. 

Sincerely, 
I 

lV11l u.~ 
if' Rodney R. McInnis 

Regional Administrator 
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Point Reyes Station, California 94956 

: 

NOV 23 2010 1l) o ~. Q 

~I~ 
~ ~~ 
.- G::c.' 
UJ 1:-U .. wli . il:: , ..: 

) 

! - ..... I-~·- ~ ~ ~ I 0 . r-" U.I.. ~ ~ CJ)U CJ) 

a a: z - ~ i:' 
r- r ~~ ~ en 8 G fd ti z <oJ; 
-:;t , u~ZU.lI.U u:a: .<Z~C( 

N Ir-: z V U.I a: ~ ~ 5 ..,: i ~ ~ <.!' ~, 
'0. U.I LI.I ,.,; "'" :..I - Z 0 e; .~u~~~~~!Z~~8ffi::l~ ::c:: en en U) .... - u . ~ CD "i. 

\ ~., 

Subject: Notice of Intent to prepare an Environmental Impact Statement for the Drakes 
Bay Oyster Company Special Use Permit in Point Reyes National Seashore, 
Marin County, California 

Dear Ms. Muldoon: 

The Environmental Protection Agency (EPA) has reviewed the Notice of Intent to 
prepare an Environmental Impact Statement (EIS) for the above action. Our review is pursuant 
to the National Environmental Policy Act (NEPA), Council on Environmental Quality (CEQ) 
regulations (40 CFR Parts 1500-1508), and our NEPA review authority under Section 309 of the 
Clean Air Act. 

The National Park Service (NPS) is beginning the preparation of a Draft EIS (DEIS) to 
evaluate the effects of continuing the commercial harvesting and processing of shellfish within 
Point Reyes National Seashore. The results of the NEPA process will be used to inform the 
decision of whether a new Special Use Permit should be issued to Drakes Bay Oyster Company 
for a period of 10 years. To assist in the scoping process for the project, EPA has identified 
several issues for consideration in the development of the EIS. 

Purpose and Need 

The DEIS for the proposed project should clearly identify the underlying purpose and 
need that is the basis for proposing the range of alternatives (40 CFR 1502.13). The purpose of 
the proposed action is typically the specific objectives of the activity, while the need for the 
proposed action may be to eliminate a broader underlying problem or take advantage of an 
opportunity. 

The purpose and need should be a clear, objective statement of the rationale for the 
proposed project, as it provides the framework for identifying project alternatives. The DEIS 
should concisely identify why the project is being proposed and should focus on the desired 
outcomes of the project (e.g. improved water quality, increased biodiversity, improved 
recreational opportunities) rather than prescribing a predetermined resolution (e.g. designating 
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jurisdiction of the National Park Service (40 CFR Section 1502.14(c». The DEIS should 
provide a clear discussion of the reasons for the elimination of alternatives which are not 
evaluated-in detaiL Reasonable 'alternatives could include, b,ut are not limited to, allowing 
commercial harVesting and processing of shellfish only during specific times or specified 
quantities, limiting the scope and/or footprint of the operation, or considering an alternative 
location. 

A robust range of alternatives will include options for avoiding significant environmental 
impacts. The DEIS should clearly describe the rationale used to determine whether impacts of 
an alternative are significant or not. Thresholds of significance should be determined by 
considering the context and intensity of an action and its effects (40 CFR 1508.27). 

The environmental impacts of the proposal and alternatives should be presented in 
comparative form, thus sharply defining the issues and providing a clear basis for choice among 
options by the decision maker and the public (40 CFR 1502.14). The potential environmental 
impacts of each alternative should be quantified to the greatest extent possible (e.g. acres of 
wetlands impacted; tons per year of emissions produced). 

Water Quality 

The DEIS should address the potential effects of project discharges, ifany, on surface 
water quality. Discharges may include, but are not limited to: thermal changes, suspended 
solids, biological waste, toxicity, metals, oil a.'ld grease', chlorine, salinity, and pH. Potential 
effects of discharges on designated beneficial uses of affected waters should be analyzed. The 
DEIS should note that a National Pollutant Discharge Elimination System (NPDES) permit 
would be required for discharges to waters of the United States. The DEIS should address how 
the proposed project would be designed and operated to ensure that the facility meets Water 
Quality Standards (WQS) that provide for the protection and maintenance of beneficial uses 
downstream from the facility. If the facility is a zero discharge facility, the DEIS should disclose 
the amount of process water that would be disposed of onsite and explain methods of onsite 
containment. 

The Clean Water Act (CW A) requires States to develop a list of impaired waters that do 
not meet water quality standards, establish priority rankings, and develop action plans, called 
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Total Maximum Daily Loads (TMDLs), to improve water quality. ' Currently, Drakes Estero is 
not listed as a Section 303(d) impaired water (for a list of impaired waters, see San Francisco 
Regional Water Quality Control Board's website). Nearby Tomales Bay is listed as impaired for 
pathogens; mercury, nutrients, and sedimentation. A Tomales Bay TMDL for pathogens has 
been completed and the others are in development. 

The San Francisco Regional Water Quality Control Board is charged with protecting the 
resources, services, and qualities of aquatic systems from pollution and nuisance that may occur 
as a result of waste discharges in the region. Aquatic systems such as wetlands, water bodies and 
groundwater are assigned various beneficial uses with an accompanying water quality standard 
for each use. California's regulatory framework uses these water quality standards and objectives 
both to define appropriate levels of environmental quality and to control activities that can 
adversely affect aquatic systems. Drakes Estero's designated beneficial uses include shellfish 
harvesting, ocean commercial and sport fishing, marine habitat, and others. 1 For shellfish 
harvesting, water quality objectives for colifonn bacteria have been defined, and any commercial 
oyster operation must be in compliance with these objectives.2 

Climate Change 

A number of studies specific to California have indicated the potential for significant 
environmental impacts as a result of changing temperatures and precipitation. Climate change 
effects and the need to adapt to climate change are emerging issues which should be considered 
in this action. Federal land and water resources are vulnerable to a wide range of effects from 
climate change, some of which are already occurring. NPS and the EPA have developed the 
Excel-based "Climate Leadership in Parks" (CLIP) tool 
(http://www.nps.gov/climatefriendlyparks) to assist national park managers in calculating the 
GHG emissions of park operations. We recommend the DEIS include a discussion of climate 
change and its potential effects on the proposed action including species, habitat, and cultural 
resources, as well as indirect, direct, and cumulative emissions from the project. 

Indirect and Cumulative Impacts 

The definition of cumulative impact is "the impact on the environment which results from 
the incremental impact .of the action when added to other past, present, and reasonably 
foreseeable future actions regardless of what agency (federal or non-federal) or person 
undertakes such other actions" (40 CFR Part 1508.7). Per guidance provided by the Council on 
Environmental Quality (CEQ), the cumulative impacts analysis should provide the context for 
understanding the magnitude of the impacts of the alternatives by analyzing the impacts of other 
past, present, and reasonably foreseeable projects or actions and then considering those 
cumulative impacts in their entirety (CEQ's Forty Questions, #18). Where adverse cumulative 
impacts may exist, the DEIS should disclose the parties that would be responsible for avoiding, 

1 See Table 2-1 of Chapter 2: Beneficial Uses of the Regional Water Quality Control Bo~d 2 Basin Plan 
http://www.waterboards.ca.gov/sanfranciscobay/water issues/programs/basin pJan/docs/bp ch2+tabJes.pdf 
2 See Table 3-1 of Chapter 3: Water Quality Objectives of the Regional Water Quality Control Board Basin Plan 
hrn>://www.waterboards.ca.gov/sanfi.anciscobay/water issues/programs/basin pJan/docs/bp ch3+tabJes.pdf 
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minimizing, and mitigating those adverse impacts. 

The DEIS should focus on resources of concern - those resources that are "at risk" and/or 
are significantly impacted by the proposed project, before mitigation. In the introduction to the 
Cumulative Impacts section, identify which resources are analyzed, which ones are not, and why. 
For each resource analyzed, the DEIS should: 

• Identify the current condition of the resource as a measure of past impacts. For 
example, the percentage of species habitat lost to date. 

• Identify the trend in the condition of the resource as a measure of present impacts. 
For example, the health of the resource is improving, declining, or in stasis. 

• Identify the future condition of the resource based on an analysis of the cumulative 
impacts of reasonably foreseeable projects or actions added to existing conditions and 
current trends. This may include, for example, describing the demand for shellfish in 
the San Francisco Bay Area. 

• Assess the cumulative impacts of the proposed alternatives to the long-term health of 
the resource, and provide a specific measure for the projected impact from the 
proposed alternatives. 

• Disclose the parties that would be responsible for avoiding, minimizing, and 
mitigating those adverse impacts. 

• Identify opportunities to avoid and minimize impacts, including working with other 
entities. 

Biological Resources 

The DEIS should identify all petitioned and listed threatened and endangered species and 
critical habitat that might occur within the project area. The document should identify and 
quantify which species or critical habitat might be directly or indirectly affected by each 
alternative. We recommend that the DEIS include a biological assessment, as well as a 
description of the outcome of consultation with the u.S. Fish and Wildlife Service under 
Section 7 of the Endangered Species Act. 

Coordination with Tribal Governments 

Executive Order 13175 

Executive Order 13175, Consultation and Coordination with Indian Tribal Governments 
(November 6, 2000), was issued in order to establish regular and meaningful consultation and 
collaboration with tribal officials in the development of federal policies that have tribal 
implications, and to strengthen the United States government-to-government relationships with 
Indian tribes. 

The DEIS should describe the process and outcome of government-to-government 
consultation between the NPS and each of the tribal governments within the project area, issues 
that were raised (if any), and how those issues were addressed in the selection of the proposed 
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alternative. 

National Historic Preservation Act and Executive Order 13007 

Historic properties under the National Historic Preservation Act (NHPA) are properties 
that are included in the National Register of Historic Places or that meet the criteria for the 
National Register. Section 106 of the NHPA requires a federal agency, upon determining that 
activities under its control could affect historic properties, consult with the appropriate State 
Historic Preservation Officer/Tribal Historic Preservation Officer (SHPO/THPO). 

Executive Order 13007, Indian Sacred Sites (May 24, 1996), requires federal land 
managing agencies to accommodate access to, and ceremonial use of, Indian sacred sites by 
Indian Religious practitioners, and to avoid adversely affecting the physical integrity of such 
sacred sites. It is important to note that a sacred site may not meet the National Register criteria 
for a historic property and that, conversely, a historic property may not meet the criteria for a 
sacred site. . 

The DEIS should address the existence of Indian sacred sites in the project area. It 
should address Executive Order 13007, distinguish it from Section 106 of the NHPA, discuss 
how the NPS will avoid adversely affecting the physical integrity of sacred sites, if they exist, 
and address other requirements of the Order. 

We appreciate the opportunity to provide comments on the preparation of the DEIS, and 
look forward to continued participation in this process as more information becomes available. 
Please send one hard copy and one CD of the DEIS to this office at the same time it is officially 
filed with our Washington D.C. Office. If you have any questions, please call me at (415) 972-
3098. 
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Sincerely, 

~~ 
Stephanie Skophammer 
Environmental Review Office 
Communities and Ecosystems Division 
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Correspondence: Just heard that an oyster company wants an extension of their operating permit at Drakes Estero. Being a resident of Dillon Beach for the past 11 years I 
have seen too much expansion already at Lawson's Landing. I think we need to protect what little we have left and I oppose any further extension or any 
delays in protecting our coastline. Thank You!  

--The top priorities in decision-making should be providing maximum protection of wilderness resources and giving full effect to the 1976 Point Reyes 
Wilderness Act. --The NPS should prioritize the long-standing wilderness designation vision over commercial private use. --The national parks are for the 
people, not for private profit. --The NPS must consider the peer-reviewed research that concludes potential and real adverse impacts from the oyster 
operation on wilderness resources.  
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