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Drakes Bay Oyster Company

17171 Sir Francis Drake Boulevard
Inverness, CA 94937
(415) 669-1149
kevin@drakesbayoyster.com
nancy@drakesbayoyster.com

March 4, 2011

Natalie Gates
DBOC SUP EIS

Re: Supplemental Scoping Information
Dear Natalie,

On January 26, 2011, Cicely Muldoon advised DBOC that there was still time to provide
additional scoping comments for the DBOC EIS. During your visit to the DBOC on
February 16, 2011, you also indicated that there was still time to provide scoping
comments and answers to questions which arose from our meeting. On February 25,
2011, DBOC was notified that all comments must be submitted by March 4, 2011.
Thank you for providing this additional time.

We will begin with answering VHB’s questions and providing the items delineated in the
February 25" email from Brannon Ketchum:

1. Sales agreement between DBOC and JOC (including information on lease
holding interests) Attached, please find a copy of the asset purchase agreement
between Johnson Oyster Company and the Lunny Family (Attachment 1-A). This
document contains sensitive information. Please keep it confidential. Please also
note that the asset purchase agreement included the RUO, the SUP for the well
and the SUP for the septic leach field area. It is important to recognize that these
were the only permits that NPS required of JOC. NPS re-issued identical SUPs
for the well and septic to DBOC as promised. NPS notified DBOC that another
SUP for ancillary use would be required. The JOC SUP for ancillary use
(Attachment 1-B) expired in 1997. Since 1997, JOC was not required to have a
permit for the ancillary use area, nor were they required to pay any permit fees for
this area. NPS told DBOC that this third SUP for ancillary use would be simply
put into DBOC’s name, exactly the same way that NPS reissued the other two
SUPs. Instead, NPS redrafted this ancillary use SUP and provided a draft
(Attachment 1-C) to DBOC on May 5, 2005. Please note that in this draft, similar
to the ancillary use SUP this is meant to replace, the purpose of the SUP was
identical to the RUO - onshore activities and onshore areas only. It should also
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be noted that no reference to shellfish, no shellfish conditions and no shellfish

restrictions exist in this draft. Similar to the expired SUP this was meant to

replace, there is no assertion that Drakes Estero is a part of this SUP. It is also
important to note that in this draft, the SUP NEPA compliance was categorically

excluded. The EIS should consider the following:

a. Why is NPS requiring a permit for DBOC that was not required of JOC?

i. 1f DBOC was aware of new, unprecedented restrictions, in a newly
required permit, it would have devalued the leasehold interest
purchase price.

. Why did NPS expand the onshore ancillary use permit to include, for the

first time ever, the waters of Drakes Estero?
i. What laws and/or policies changed in 2005 that can justify treating
JOC and DBOC differently?

ii. What laws and/or policies changed in 2005 that can justify the
Superintendent’s action to first provide a draft SUP that did not
include Drakes Estero and later, include it for the first time?

Why did NPS expand its authority in the SUP to impose shellfish
conditions and restrictions?
i. What laws and/or policies changed that can justify treating JOC
and DBOC differently?

ii. What laws and/or policies changed that can justify the NPS
assertion of this new authority over shellfish cultivation in Drakes
Estero which conflict with California Department of Fish and
Game leases?

. Why did the NPS change the SUP NEPA compliance from categorically

excluded, as has always been, to a permit that requires environmental
review?

i. What laws, policies and/or environmental conditions changed in
2005 to justify this unprecedented elevation of environmental
compliance requirements?

JOC was not required to obtain this permit since 1997. NPS then required
DBOC to obtain the permit. The radical, unexpected changes in permit
conditions imposed by NPS on DBOC caused very lengthy and expensive
negotiations. The final SUP contained many conditions and restrictions
never before imposed by NPS. DBOC had no choice but to finally sign
the SUP in 2008, with the unsubstantiated conditions, or face enforcement
action by NPS and pressure from a US Senator for operating without a
permit. VHB asked questions about the permit that expired in 1997, the
purchase agreement and what permits were referred to in the purchase
agreement. VHB would only ask these questions if they were relevant to
the EIS. This section is relevant to the EIS in many ways, including the
fact that the new conditions and restrictions imposed by NPS, for the first
time ever, reduced the economic viability of DBOC, thereby adversely
impacting DBOC’s ability to contribute cultural and environmental
benefits. In other words, due to these NPS restrictions, the human
environment will be affected in the following ways: reduced potential for
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DBOC to contribute oyster shell for endangered species’ habitat
restoration projects, reduced efficacy of DBOC interpretive services to
PRNS’ visiting public and reduced availability of funds for DBOC to
make planned building repairs to improve Seashore visitors’ experience.
The EIS must completely analyze this issue and provide a comprehensive
report to the public. All of the above questions need to be addressed in the
report.

2. Locations of water quality monitoring stations (preferably by GPS) and the

monitoring data itself. The water monitoring station locations were provided to
you by DBOC on November 15" 2010. Please see page 43 of attachment 3g, the
2010 Drakes Estero Management Plan. We have attached another copy for your
convenience (Attachment 2a). Please contact Gregg Langlois, California
Department of Public Health, Environmental Branch, Pre-Harvest Shellfish Unit,
for the actual sampling data. DBOC does not keep a record of the water quality
monitoring data. Gregg’s contact information can be found in the appendix of the
2010 Drakes Estero Management Plan. DBOC does not have GPS coordinates
for the sampling station locations. CDPH will have these data.

. Santa Barbara student’s Master’s Degree reports. This document, 102_Hudson

et al. 2008.pdf, was provided to you by Environ. For your convenience, we have
attached another copy (Attachment 3a).
Details on the JOC’s three (3) special use permits (especially SUP 3 dealing with

ancillary use) The JOC SUP for water from well (Attachment 4a), the JOC SUP

for the septic system leach field (Attachment 4b) and the JOC SUP for ancillary
use (Attachment 4c) were the three JOC SUPs. In 2005 when DBOC took over
the operations of the oyster farm, the well and septic SUPs were current and the
ancillary use had been expired since 1997. The NPS promised DBOC that all
three SUPs would be transferred into the name of DBOC. In 2005 NPS kept its
word on both the water for well SUP (Attachment 4d) and the septic SUP
(Attachment 4e). NPS, however, failed to transfer the ancillary use SUP as
promised. Instead, after years of negotiations--- causing damaging expense to
DBOC---NPS provided the current SUP which was not completed until 2008
(Attachment 4f). Please compare attachment 4c (the expired SUP for JOC) with
its replacement (attachment 4f, or the DBOC SUP). At the time that the SUP was
finalized in 2008, NPS and DBOC signed a Statement of Principles (SOP)
(Attachment 4g) that was to be honored during this NEPA process. NPS has not
abided by this signed SOP agreement. (Please refer to VHB question number 1,
above, that addresses additional comments and questions regarding the ancillary
use SUP.) Since the EIS team has asked multiple questions about the SUPs, the
public will expect a comprehensive review, answering all questions, as a part of
this EIS. The EIS must also evaluate how the Statement of Principles has or has
not been followed — bullet point by bullet point. DBOC spent significant time and
money to negotiate the Statement of Principles agreement with the NPS,
understanding that a NEPA process might ensue in the future, and the signed SOP
agreement should not be ignored.

. All GPS boat transit data, as specific as possible (mentioned weekly GPS data

downloads and potential GPS data for routes organized by rack/bed number)
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NPS has accused DBOC of disturbing harbor seals at times and locations where
DBOC records show disturbances by DBOC were not possible. In response to
these allegations, DBOC, on its own volition and at its own expense, instituted a
GPS program. DBOC’s two boats now carry GPS units to “track” their courses in
Drakes Estero. These data can be used to verify or dispute potential future
allegations. NPS has never contacted DBOC to inform us that we have disturbed
seals. (In stark contrast, all beef and dairy ranches within the Seashore are called
by Seashore dispatch in the event of a cow on the road or an animal where it
doesn’t belong.) Rather, claims of DBOC seal disturbances have appeared in NPS
databases, NPS public testimony and NPS authored newspaper articles. DBOC
did not plan to make the GPS records available to the public or the NPS unless it
was necessary to prove the whereabouts of a DBOC boat. These data were not
designed for any other use. DBOC has already provided you with maps showing
GPS tracks of boat usage in Drakes Estero on November 15", 2010 (Attachments
1b and 1c). How is more detailed GPS data to be used by the EIS process? If
DBOC is to submit private, detailed GPS records, the records must be treated
securely by VHB. DBOC is concerned about the safety of the data due to the fact
that certain PRNS staff---directly involved with the challenged allegations of
harm to harbor seals, reports, and other public claims of environmental harm
caused by DBOC---is involved in this EIS process.

Engineer’s quarterly septic monitoring reports. DBOC provided you with the
quarterly monitoring worksheet on November 15, 2010 (Attachment 3m). DBOC
staff is responsible for the quarterly monitoring and providing the monitoring
reports to the engineer. Annually, the engineer and a Marin County
Environmental Health Services inspector conduct a full inspection of both of the
on-site sewage disposal systems. Quarterly septic monitoring data are entered
into a data collection spreadsheet (Attachment 6a) for review by the engineer and
the County EHS inspector. Annually, the engineer writes a letter to Marin County
EHS certifying compliance with the EHS monitoring agreement (provided to you
on November 15, 2010, Attachment 3n). The most recent letter from the engineer
(Attachment 6b) was prepared last year.

1998 full size site plans (where new building was proposed) to determine if
elevations were incorporated. DBOC has a full size copy of the 1998 plans to
build a new processing plant, a new hatchery, a new garage, new piers and docks
for improved access to Drakes Estero, as well as other improvements. We would
be happy to bring a copy to headquarters so that you can make copies and we can
pick up our originals later. Please let us know if this is acceptable and we will get
them to you. The plans do not give finished floor elevations for the buildings that
are to be removed. There are, however, some spot elevations taken around the
area that would suggest the finished floor elevation of the existing processing
plant ( where the current retail is conducted) is approx 6°. The designed finished
floor elevation (ground floor) for the new structures is 7°.

Additional VHB questions:
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11.

12.

How are barges moored, and to what? Currently, there are no permanent
moorings in Drakes Estero. Each barge has its own anchor for occasional use.
DBOC rules are to anchor barges in deep water.

Dr. Andy Cohen’s tunicate assessment; any Tomales Bay, or other water body,
tunicate assessments that were mentioned during the general discussion. Dr.
Andy Cohen, San Francisco Estuary Institute, and Dr. Mary Carman, Woods
Hole Oceanographic Institute are nationally recognized experts in non-native
marine invasive species. Both are directly quoted in the May 18, 2006 issue of
the Point Reyes Light (Attachment 12a). To our knowledge, PRNS scientist Ben
Becker is the only person that has ever photographed Didemnum on eelgrass.
The photo was taken at Tomales Bay. It is recognized that Didemnum cannot
persist on eelgrass. It is unknown if Dr. Becker tracked this single finding over
time. This NPS photo has been used against DBOC, although this phenomenon
has not been discovered in Drakes Estero, or, to our knowledge, anywhere else
in the United States. Natalie Gates, NPS scientist gave testimony at the May 8,
2007 Marin County Board of Supervisors: “The imported shellfish can themselves
be vehicles for introduction of other invasive species — for example, a protozoan
parasite oyster drills, which can impact native oysters; [valadaria?], which is a
non-native snail that has been documented in the estero; and most importantly, a
colonial tunicate, or a sea squirt, it’s name is Didemnum, it has been found on
oyster structures in the estero. It is a highly aggressive invasive species that could
substantially alter Drakes Estero’s ecology forever. And has major ecosystem and
financial impacts on the West coast and on the Grand Banks on the east coast. On
the Grand Banks the species now completely covers 175 sg km of the sea floor. And
when | say it covers the sea floor, | mean it covers it completely - nothing else grows
there.” Natalie told the Board of Supervisors and the public that “The imported
shellfish can themselves be vehicles for introduction of other invasive species... and
most importantly, a colonial tunicate, or a sea squirt, its name is Didemnum.” This
tunicate exists in most west coast estuaries, including San Francisco Bay, Tomales
Bay and Drakes Estero. DBOC has not seen anything in the literature that suggests
that Didemnum was introduced into Drakes Estero by shellfish aquaculture or, more
importantly, that importing shellfish seed or larvae currently pose any additional
threat of introduction of Didemnum in Drakes Estero where it already exists. By
DBOC’s knowledge, Didemnum has existed in Drakes Estero for decades. From
what DBOC knows from staff with 30-plus years of experience in Drakes Estero,
there has been extremely little change in the density and distribution of the tunicate
for many years. Similarly, this is the case in Tomales Bay. Natalie told the Board
of Supervisors and the public that this “aggressive invasive species could
substantially alter Drakes Estero’s ecology, forever.” Natalie compared Drakes
Estero to “Grand Banks” where “the species now covers 175 Sq Km of the sea
floor.” (It actually covers 175 Sq Km of “Georges Bank”.) It is widely accepted
that the tunicate is found only on hard substrates like the (cultured oysters) in
Drakes Estero. The tunicate has not colonized the fine soft substrates in Drakes
Estero at all. In Georges Bank, it is well known that the sea bottom is made up of
mostly hard substrates, suitable habitat for this invasive tunicate. DBOC has read a
significant portion of the literature about Didemnum, something the NPS must have
done before opining on the subject in a public meeting. DBOC completely
disagrees with Natalie Gates’ opinion that Didemnum [because of DBOC] “could
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13.

14.

15.

substantially alter Drakes Estero’s ecology, forever”. Therefore, DBOC expects that
this EIS will disregard NPS statements, allegations or conclusions, which appear to
be biased, and rather, the EIS will review published research prepared by those other
than NPS.

What is your preferred method for creating access lanes /channel markings?
DBOC uses plastic PVC pipes, pressed into the substrate vertically, to mark
channels.

If one of the locations of the water quality sample is on a sand bar, how do you
access and take samples on low tide, or is there an alternate sample location? If
a sampling location exists at an intertidal location, samples can only be taken
when area is submerged. Depending on the intertidal area, it may or may not be
submerged at low tide, depending on the tide.

The attached photos appear to be some sort of cultivation box. Do you know
what these are used for? This is what VHB was referring to when it was
discussed in the field. The photos show “cubes” of “French tubes”, also know as
“oyster sticks”. This was a step once used by DBOC in the French tube oyster
culture. In the past, DBOC set larvae on the tubes in the outdoor setting tanks
and then let the microscopic spat begin to grow on the tubes in the cubes on Bed
7 for a few weeks before hanging the tubes on the racks. DBOC has found this
step to be unnecessary, and therefore this step is no longer used. Currently,
DBOC brings the tubes directly to the racks following the setting process.

Please let us know if more details are necessary. We will be happy to provide additional
information as necessary.

We will provide the additional scoping information tomorrow, March 5" or by Sunday,
March 6", at the latest. Thank you for allowing us the additional time.

Sincerely,

Kevin & Nancy Lunny
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Form 10-114
Rev. Aug. 86
OMB No. 1024-0026 PAGE 1 of L
UNITED STATES DEPARTMENT OR THE INTERIOR
National Park Service
Special Use Permit
Name of Use Parking and Launching Space Date Permit Reviewed 19
Reviewed 19
Reviewed 19
Expires 1997 Tov. 15
Long Term X Permit # ¥3Q PORE 6000 306
Short Term Region Park Type No #
— Point Reyes National Seashore
7 Name of Area
Johnson Oyster Co. of P.0. Box 68, Inverness, CA 94937  (L15) 669-11L9

Name or Permittee Address Phone

is hereby authorized during the period from (Time 12:0la.mday 15> Month 11 19 92) through (Time 11:5% P.m.

day 14 Month 11 19 9T), to use the following described land or facilities in the above named area:

Two and two tenths (2.2) acres of tract 02-106 as shown on the attached sketch as
agreed in discussions during meetings relative to acquisition and the reservation of a
portion of Tract 02-106.

For the purpose(s) of: To continue providing parking space for Seashore and Johnson Oyster Co.
visitors, including an area for launching canoes, kayaks or other non-motorized boats.

Authorizing legislation or other authority (RE- NPS-53 Appendix 1):

NEPA Compliance: CATEGORICALLY EXCLUDED X EAFONSI EIS OTHER APPROVED PLANS
PERFORMANCE BOND: Required Not Required X Amount $
LIABILITY INSURANCE: Required X Not Required Amount $100,000.00

ISSUANCE of this permit is subject to the conditions on the reverse hereof and appended pages and when appropriate

to the payment to the U.S. Dept. of the interior, National Park Service of the sum of $ 250.00 semi-annually.

The undersigned hereby accepts this permit subject to the terms, covenants, obligations, and reservations, expressed
or implied herein.

PERMITTEE

" Signatdre Date

Authorizing Official ,
Signature Superintendent Date

Additional Authorizing Official ,
(if Required) Signature Title Date
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Special Use Permit Continuation Sheet
Permit No. WRO-PORE-6000-306

Page

9.

10.

11.

12.

3

The issuance of this permit does not convey any right, title,
interest or estate in or to the land covered by the permit.

This permit may be reissued for additional periods providing
the land is not needed for Park purposes and the permit has
not been terminated for a breach of conditions.

Permittee agrees to pay the Marin County Possessory Use Tax,
if applicable, or other taxes if properly assessed by the
County or the State.

Permittee agrees to meet State or County environmental
requirements and requirements imposed by the California
Coastal Zone Conservation Commission.
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Form 10-114
Rev. Jan. 00
- UNITED STATES DEPARTMENT OF THE INTERIOR
National Park Service
Special Use Permit
Name of Use: Mariculture Date Permit Reviewed 2005
Reviewed 20
Reviewed 20
Expires 2010
Permit # MISC-8530-6000-5005
Type Park Code No.#
Long Term X
Short Term
Point Reves National Seashore
Name of Area
Kevin Lunny of Drakes Bay Oyster Compay
P.O. Box 69
17171 Sir Francis Drake Blvd.
Inverness, CA 94937
(415) 669-1209

is hereby authorized during the period from «LLoadInStart» on «BeginDate» to «L.oadOutEndy» on «EndDate» to
use the following described land or facilities in the above named area:
Drakes Bay Estero at the Former Johnson’s Oyster Site (see attached map)

For the purpose(s) of:
Use of the former Johnson’s Oyster Site and access to Drakes Estero for the purpose of processing and

selling wholesale and retail oysters, the interpretation of oyster cultivation to the visiting public and
residential purposes reasonably incidental thereto, subject te the following.

Authorizing legislation or other authority (RE — DO-53): 16USC1, 1a-1. 3 & 459c; 36 CFR 1-99

NEPA & NHPA Compliance: CATEGORICALLY EXCLUDED _X EA/FONSI___ EIS __ OTHER APPROVED PLANS
PERFORMANCE BOND: Required X Not Required Amount $XX.00

. LIABILITY INSURANCE: Required X Not Required Amount $1,000,000.00

ISSUANCE of this permit is subject to the conditions on the reverse hereof and appended pages and when appropriate to the payment
to the U.S. Dept. of the Interior, National Park Service of the sum of $«TotalPayment».

The undersigned hereby accepts this permit subject to the terms, covenants, obligations, and reservations, expressed or implied herein.

PERMITTEE:

Signature Organization Date
Authorizing Official: - _Don 1. Neubacher

Signature Superintendent Date
Additional Authorizing Official:

(if Required) Signature Title Date
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CONDITIONS OF THIS PERMIT

1) GENERAL CONDITIONS

2)

a)

b)

c)

d)

e)

g)

The Permittee shall exercise this privilege subject to the supervision of the Superintendent, and shalt comply with
all applicable laws and regulations of the area.

Damages - The permitted shall pay the United States for any damage resulting from this use which would not
reasonably be Inherent In the use which the permittee is authorized to make of the land described In this permit.

Benefit - Neither Members of, nor Delegates to Congress, or Resident Commissioners shail be admitted to any
share or part of this permit or derive, either directly or indirectly any pecuniary benefits to arise therefrom:
Provided, however, that nothing herein contained shall be construed to extend to any mcorporated company if the
permit be for the benefit of such corporation.

Assignment - This permit may not be transferred or assigned without the consent of the Superintendent, in
writing.

Revocation - This permit may be terminated upon breach of any of the conditions herein or at the discretion of
the Superintendent.

The permittee is prohibited from giving false information; to do so wilt be considered a breach of conditions and be
grounds for revocation [Re: 36 CFR 2.32(4)]

Permittee will comply with applicable public health and sanitation standards and codes.

USE OF PREMISES

a)

b)

d)

Permittee intends to use the Premises for: the purpose of processing and selling wholesale and retail
oysters, the interpretation of oyster cultivation to the visiting public and residential purposes reasonably
incidental thereto. Permitter hereby approves this use and this use only. No changes to this designated use
or addition of retail sale items shall be permitted. No land use beyond the permit boundary is authorized.

Permittee shall not engage in any activity that may be dangerous or harmful to persons, property, or the Park; that
constitutes or results in waste or unreasonable annoyance (including, without limitation, signage, the use of

loudspeakers or sound or light apparatus that could disturb park visitors outside the Premises); that in any manner
causes or results in a nuisance; or that is of a nature that it involves a substantial hazard, such as the manufacture

or use of explosives, chemicals or products that may explode.

The Parties hereby acknowledge and agree that Permittee’s covenant that the Premises shall be used as set forth
in this Section “Use of the Premises,” is material consideration for Permitter's agreement to enter into this Permit.
The Parties further acknowledge and agree that any violation of said covenant shall constitute a Default under this
Permit and that Permitter may inspect the premises at any time.

Permittee’s use of the land is subject to the right of the NPS to establish trails, roads and other improvements and
betterments over, upon, or through said premises and further to the use by travelers and others of such roads and
trails as well as those already existing. The Permittee understands that occasional park visitors are authorized to
walk or hike in the various areas included in this Permit even though no trail is formally established.

Permittee's operations are to be set back on the shore a minimum of 50 feet from the mean high tide mark,
excepting that area which is the subject of this permit and that is described in the attached map.

While Permittee is permitted to use and operate watercraft in Drakes Estero for the purpose of conducting daily
business operations, no other use of Permittee’s watercraft is authorized. No motorcraft may enter the designaied
wilderness boundary (See attached Map of Designated Wilderness Boundary). Any additional or replacement boat

Page 2
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motors obtained by Permittee must be four stroke motors.

co1 g . . . .
g) |?Qermﬁ’(ee must avoid disturbance to marine mammais and marine mammal haul-out sites. The Marine Mammai

h)

)}
k)

m)

Protection Act includes a prohibition against any act of pursuit, torment or annoyance that has the potential to
injure or disturb a marine mammal or marine mammal stock in the wild by causing disruption of behavioral
patterns, including, but not limited to, migration, breathing, nursing, breeding, feeding, or sheliering. (16 USC
1362, 16 USC 1372) The National Oceanic and Atmospheric Administration (NOAA) recommends maintaining a
distance of at least 100 yards to avoid disturbance to seals. Permitter will monitor marine mammal populations in
Drakes Estero.

In order to avoid introduction of exotic pests to Drakes Estero only oyster “seed” and not whole oysters may be
imported. Seed must be obtained from regions approved by Permitter. At issuance of this permit Washington
State is the sole approved region.

In the interest of public health and safety, due to a lack of adequate parking space and restroom facilities for the
public, barbecuing is not permitted in the Special Use Permit Area; visitors may be directed to facilities located at
Drakes Beach.

No discharge into the estuary is permitted. This prohibition includes any discharge from processing facilities.

In order to ensure public health and safety no Pets, including dogs and cats, shall be permitted in the Special Use
Permit Area.

In order to ensure public health and safety, Permittee will allow all appropriate Federal, State and/ or County
agencies; including the United States Department of Health and Human Services, the Staie of California
Department of Health Services, and Marin County Community Development Agency Environmental Health
Services, to conduct inspections on a routine basis.

In order to control invasive species, Permittee will make every effort to ensure that no new species enters the
estuary. Permittee will remove the invasive tunicate Didemnum vexillum where found (oyster racks, equipment
and ather features) in an effort to control population and slow spread.

CONSTRUCTION OF IMPROVEMENTS OR ALTERATIONS

a)

b)

c)

d)

g)

Permittee may only make those Improvements or Alterations to the Premises that relate to Permittee’s use of the
Premises as specified in ltem 2, “Use of the Premises.”

Pemittee shall not undertake any Improvements or Alterations to the Premises (including temporary equipment or
facilities) without the prior written approval of Permitter.

As a prerequisite to obtaining approval for Improvements or Alterations, Permitiee, at Permittee’s sole cost and
expense, shall submit design plans and any other relevant data for Permitter's approvai.

Construction of improveménts or Alterations by Permittee shall be performed in accordance with ali Applicable
L aws and approved design plans and shall be undertaken and completed at Permittee’s sole cost and expense.

Permittee shall, upon request, furmnish Permitter with a true and correct copy of any contract, and any modification
or amendment thereof, with Permittee’s contractors, architects, or any other consultants, engaged in connection
with this Permit.

Any Improvements or Alterations undertaken by Permittee shall be performed in a good and workmanlike manner
and with materials of a quality and standard acceptable to Permitter. Permiitee shail also construct, install and
maintain equipment and any construction facilities on the Premises in a safe and orderly manner.

Permittee shall not construct any Improvements or Alterations outside the boundaries of the Premises.
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4)

5)

6)

7)

8)

h) Permitter in its discretion is entitled to have on the Premises at any time during the construction of improvements
G5 Mtgrations an inspector or representative who shall be entitled to observe all aspects of the construction on the
Premises.

i) Environmental compliance required for any project will be at Permittee’s sole cost and expense.

i} Alliumber utilized at the site will be processed in compliance with current laws and regulations regarding wood
freatments. This includes lumber utilized in assembly of oyster racks.

TREATMENT OF REFUSE

a) Refuse shall be promptly removed from within the boundaries of Point Reyes National Seashore and shaii be
disposed of in accordance with Applicable Laws.

b} Areas in Drakes Estero must be kept free of debris associated with oyster production operations including wood
from racks, unused oyster bags, eic.

PESTICIDE AND HERBICIDE USE

a) The National Park Service utilizes Integrated Pest Management ("IPM”) to treat pest and vegetation problems.
The goal of IPM is to use the least-toxic, effective methods of controlling pests and vegetation. Except for normal

household purposes, Permittee shall not use any pesticides that do not comply with the IPM program. To this end,

Permittee shall submit in writing to Permitter, a request for the use of pesticide(s) or herbicide(s) and shall not use
any pesticide(s} or herbicide(s) until Permittee has received an express written authorization therefor from
Permitter.

b) Permittee shalt manage, freaf, generate, handle, store and dispose of all pesticides and herbicides in accordance
with Applicable Laws, including reporting requirements.

FIRE PREVENTION AND SUPPRESION

a) Permittee and its empioyees, agents, and contractors shall, in Permitiee’s use and occupancy of the Premises,
take all reasonable precautions tc prevent forest, brush, grass, and structural fires and shall, if safety permits,
assist the Permitter in extinguishing such fires on the Premises.

EXCAVATION, SITE AND GROUND DISTURBANCE

a) Permittee shall not cut, remove or alter any timber or any other landscape feature; conduct any mining or drilling
operations; remove any sand, gravel or similar substances from the ground or watercourse; commit waste of any
kind; or in any manner change the contour or condition of the Premises without the prior written approval of the
Permitter. Except in emergencies, Permittee shall submit requests to conduct such activities in writing to the
Permitter not less than sixty (60) days in advance of the proposed commencement date of any such activities. -

b} If approval is granted, Permittee shall abide by all the terms and conditions of the approval, including provision
pertaining to archaeological resources.

c) No disturbance of any kind may occur in the vicinity of a known Archeological Site.

NONPOINT SOURCE POLLUTION

a) The Permittee shall comply with all Applicable Laws regarding non-point source pollution (including the protection
of beneficial uses of waters as designated by the State of California). Further;Permittee’s use and occupancy of
the Premises shalt be designed to minimize, to the greatest extent feasible, non—pomt source pollution within
National Park Service boundaries or on adjacent lands.
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9) TREE AND VEGETATION REMOVAL

a)

b)

The Permittee may not remove tree(s) or vegetation unless expressly approved in writing by the Permitter. The
Permittee shall provide specific plans to the Permitter for desired tree(s) and vegetation removal during the annual
meeting or in writing during the term of this Permit.

Removal of exotic invasive vegetation such as thistles, trimming and vegetation removal around structures, and
mowing of approved areas is permissible.

10) WILDLIFE PROTECTION

a) Wildlife is an integral part of Point Reyes National Seashore and must be managed in accordance with NPS

b)

c)

legislation, Code of Federal Regulations, and NPS Pdlicies (NPS Management Policies 2001).

Permittee shall not engage in any activity that purposely causes harm or destroys any wildlife. Marine mammal
populations may not be disturbed. The Marine Mammal Protection Act includes a prohibition against any act of
pursuit, torment or annoyance that has the potential to injure or disturb a marine mammal or marine mammal
stock in the wild by causing disruption of behavioral patterns, including, but not limited to, migration, breathing,
nursing, breeding, feeding, or sheltering. The National Oceanic and Atmospheric Administration (NOAA)
recommends maintaining a distance of at least 100 yards in order o avoid disturbance to seals. (See also item 2

use of premises above).

On a case by case basis, the Permitter will evaluate incidences of depredation and choose a course of action.
The nature of the course of action will be determined by extent and frequency of the damage, the wildlife species,
and park-wide management objectives.

11) INSURANCE

a)

b)

<)

d)

9)

Permitiee shall purchase the types and amounts of insurance described herein before the Commencement Date
of this Permit unless otherwise specified. At the fime such insurance coverage is purchased, Permittee shall
provide Permitter with a statement of Permittee insurance describing the insurance coverage in effect and a
Certificate of Insurance covering each policy in effect as evidernice of compliance with this Permit.

Permittee shall also provide the Permitter thirty (30) days advance written notice of any material change in the
Permittee’s insurance program hereunder.

Permitter shall not be responsible for any omissions or inadequacies in insurance coverage or amounts in the
event such coverage or amounts prove to be inadequate or otherwise insufficient for any reason whatsoever.

From time to time, as conditions in the insurance industry warrant, the Permitter reserves the right to revise the
minimum insurance limits required in this Permit.

All insurance policies required by this Permit shall specify that the insurance company shall have no right of
subrogation against the United States or its employees, or shall provide that the United States is named as an
additional insured.

All insurance policies required herein shall contain a loss payable clause approved by the Permitter which requires
insurance proceeds to be paid directly to the Permittee without requiring endorsement by the United States.
Insurance proceeds covering any loss of the Premises but not used to replace such losses shall be promptly paid
by Permittee to Permitter. The use of insurance proceeds for the repair, restoration or replacement of the
Premises shall not give any ownership interest therein to Permittee.

Public Liability: The Permittee shall provide Comprehensive General Liability Insurance against claims arising from
or in association with Permittee’s use and occupancy of the Premises. Such insurance shall be in the amount
commensurate with the degree of risk and the scope and size of such use and occupancy, but in any event, the
limits of such insurance shall not be less than $ 1,000,000.00 per occurrence covering both bodily injury and
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property damage. {f claims reduce available insurance below the required per occurrence limits, the Permittee
shall obtain additional insurance to restore the required limits. An umbrella or excess liability policy, in addition to
a Comprehensive General Liability Policy, may be used to achieve the required limits.

Property Insurance: At a minimum, ihe Permittee shall be required to purchase Basic Form Actual Cash Value
(replacement cost less depreciation) insurance coverage for all residences on the Premises. Within thirty days of
issuance of the Permit, the Permittee shall be required to have the specified level of insurance in place. The
Permittee shall, in the event of damage or destruction in whole or in part to the Premises, use all proceeds from
the above described insurance policy to repair, restore, replace, or remove those buildings, befterments or
improvements determined by the Permitter, in Permitter’s sole discretion, to be necessary to satisfactorily
discharge the Permittee’s obligations under this Permit.

Permittee shall also obtain the following additional coverage:

i) Automobile Liability - To cover all owned, non-owned, and hired vehicles in the amount of $300,000.00.
ii) Workers’ Compensation - The amount shall be in accordance with that which is required by the State of
California.

12} INDEMNITY

a)

b)

d)

Permittee shall indemnify, defend, save and hold Permitter, its employees, successors, agents and assigns,
harmiess from and against, and reimburse Permitter for, any and all claims, demands, damages, injuries, losses,
penalties, fines, costs, liabilities, causes of action, judgment and expenses incurred in connection with or arising in
any way out of this Permit: the use of occupancy of the Premises by Permittee or its officers, agents, employees,
or contractors; the design, construction, maintenance, or condition of any Improvements or Alterations; or any
accident or occurrence on the Premises or elsewhere arising out of the use or oceupancy of the Premises by
Permittee or its officers, agents, employees, or contractors.

Permittee’s obligations hereunder shall include, but not be limited to, the burden and expense of defending all
claims, suits and administrative proceedings (with counsel reasonably approved by NPS), even if such claims,
suits or proceedings are groundless, false or fraudulent, and conducting all negotiations of any description, and
paying and discharging, when and as the same become due, any and all judgments, penalties or other sums due
against the United States. '

Permitter agrees to cooperate, to the extent allowed by law, in the submission of claims pursuant to the Federal
Tort Claims Act against the United States by third parties for personal injuries or property damage resuliting from
the negligent act or omission of any employee of the United States in the course of his or her employment.

This ltern 12 shall survive any termination or revocation of this Permit. The provisions of item 11 (insurance) of
this Permit shall not limit in any way Permittee’s obligations under this ltern (12).

13) PROPERTY INTEREST

a)

Title to real property and improvements thereon, including any improvements or alterations constructed by
Permittee, shall be and remain solely in Permitter.

14) RENTS, TAXES AND ASSESSMENTS

a)

b)

The annual rental rate for this Permit shall be established by Permitter.

The annual rent under this Permit is payable in advance on a semi-annual basis. Therefore, Permittee hereby
agrees to pay fifty percent of the annual rate on or before June with the remaining fifty percent payable on or
before December of each year during the Term.

Permittee shall pay the proper Agency, when and as the same become due and payable, all taxes, assessments,
and similar charges which, at any time during the Term of this Permit, are levied or assessed against the
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Premises.

Rents due hereunder shall be paid without assertion of any counterclaim, setoff, deduction or defense and without
abatement, suspension, deferment or reduction.

15) CYCLIC MAINTENANCE

a)

b)

c)

d)

e)

g)

h)

Permitiee shall perform all Cyclic Maintenance in accordance with the Provisions of this Permit and at Permitiee’s
sole cost and expense. Permittee is responsible for the maintenance of all fences, buildings, and other
improvements upon the Premises. All improvements and facilities used and occupied by Permittee shall at all
times be protected and maintained in a safe, sanitary and sightly condition.

Specific maintenance requirements may be negotiated with Permitiee each year as outlined in ltem 17 (Annual
Meeting).

Docks and Fences must be in good repair. Abandoned fences and other decrepit improvements shall be removed
from the Premises and shail be disposed of outside the Park or as directed by Permitter after review and approval
by the NPS Historian.

Lighting of the Premises must be redesigned to protect and preserve the night sky and minimize light poliution in
Drakes Estero.

Service roads shall be maintained in a safe condition and no new roads or truck trails shalil be established without
prior written permission of the Permitter.

Existing water reservoirs shall be maintgined in a safe and secure condition to prevent washouts and erosion and
no new reservoirs shall be constructed or established without prior written approval of the Permitter.

Permittee shall maintain the water, well, pump and all pipelines from the main line to the main structures within the
Premises. Permitiee shall replace or repair any damage or loss of the water system within the Premises.

Permittee shall be responsible for removing slash buildup around fences or other facilities within the Premises so
as to prevent fire and egress hazards. Permittee shall also be responsible for removing litter and trash from the
Premises.

16) COMPLIANCE WITH APPLICABLE LAWS: NEPA, NHPA

a)

b)

General Compliance: As provided for in this permit, Permittee at its sole cost and expense shall promptly comply
with ali Applicable Laws. Permittee shall immediately notify Permitter of any notices received by or on behalf of
Permittee regarding any alleged or actual violation(s) of or non-compliance with Applicable Laws. Permittee shall,
at its sole cost and expense, promptly remediate or correct any violation(s) of Applicable Laws. '

National Environmental Policy Act and National Historic Preservation Act: Where activities undertaken by
Permittee require the preparation of compliance documents pursuant to the National Environmental Policy Act
(“NEPA”") or the National Historic Preservation Act (“NHPA”") (“Compliance Activity”), Permittee shall supply all
necessary information to Permitter and any Agency in a timely manner. If Permitier determines that the
Compliance Activity is warranted, Permitter will prepare NEPA or NHPA documents as appropriate. Permittee
shail not impiement any aspect of the Compliance Activity until all applicable NEPA and NHFA requirements have
been met.

17) ANNUAL MEETING

a)

The Parties shall meet annually in _XX__ of each year during the Term of this Permit for the purposes of discussing
and resolving issues of mutual concem and ensuring that Permittee is complying with the Provisions of this Permit.
Any proposed changes or modifications to this Permit which are required in order to meet National Park Service
requirement or objectives shall be discussed and negotiated at the Annual Meeting. If National Park Service
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requirements or abjectives require prompt attention, Permilter may reasonably change the date for the Annual
Meeting.

18) PENALTY

a) At the option of the Permitter, Permitter may, in lieu of voiding and terminating this Permit, assess a penalty of
$500.00 per day for any failure by Permittee to keep and perform any of the Provisions of this Permit. In such
case, Permittee shall be given notice in writing of a grace period (of from one to thirty days) to remedy the situation
before a penalty will be assessed. Payment of any penalty under this provision shall not excuse Permittee from
curing the Default. This provision shall not be construed as preventing Permitter from issuing citations or initiating
enforcement proceedings under Applicable Laws.

19) TERM
a) Six months prior to the Expiration Date of this Permit, this Permit, or a similar permit, may be offered to Permitiee

for an additional period of tiwo years.

b) If a subsequent permit is not entered into prior to the Expiration Date, the Provisions of this Permit regarding
Permittee’s obligations to strrender and vacate the Premises shall apply.

c) Permilttee and Permitter acknowledge and recognize that extension of this permit is not authorized beyond the
expiration of the Reservation of Use and Occupancy in 2012.

20) SURRENDER AND VACATE THE PREMISES, RESTORATION

a) On the Temination Date of this Permit, Pemmittee shall surrender and vacate the Premises, remoye Permittee’s
Personal Property therefrom{and remove any Improvements or Alterations identified by Permitter. Subject to the
approval of the Permitter, Permittee shall also restore the Premises to a condition at least equal to'that existing at
the time this Permit was entered into, normal wear and tear excepted. If Permitiee does not remove Permittee’s
Personal Property, said Improvemerits or Alterations, then, at Permitter’s option, these iterns shall either become
the property of Permitter without compensation there for, or Permitter may cause them to be removed and the
Premises to be repaired at the expense of the Permittee, and no claim for damages against Permitter, its
employees, agents or contractors shall be created or made on account of such removal or repair work.
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UNITED STATES DEPARTMENT
National Park S

Special Use Permit _

Name of Use _Leachfield e Permi 2002 05/08
S & e wed 20 _
' 20 - -
2006 11/30
Long Term _X_ Permit # MSC 8530-6000-2011
Region Park Type No. #
Short Term ;
POINT REYES NATIONAL SEASHORE
Name of Area
Johnson's Qyster Company of _P, O. Box 69, Inverness, CA 94937 (415) 669 1149
Name or Permittee Address phone =

is hereby authorized during the period from (Time 12: 01 am day 01 Month December, ; 1), through (Tme 11:59 pm

day 30 Month November, 2006), to use the following descnbed land or facrhtres in the above named area:

A parcel approximately one (1) acre in size and a four (4) foot-wide underground prpehne ,ute connectlng to the
Johnson's Oyster Company's processing facilities, as shown on the attached map, "Site | - base fee (established
in 1999) of $350.00 has been adjusted utilizing the Inflation Calculator to adJust the an al fee to $368. 00. An annual

billing schedule of $368.00 wiil be established.

For the purpose(s) of: Contlnumg the use and maintenance of a sewage pipeline and sewage leachfield (previously
authorized by Permit # MSC 8530-00-0003) to service the operation and facilities companl 1 to the reservations and state

tidelines lease issued to Johnson's Oyster Company.

Authorizing legislation or other authority (RE - DO-53): 16 U.S.C. §§ 1, la-1, &3

NEPA Compliance: CATEGORICALLY EXCLUDED _X EA/FONSI ___ EIS ___ OTHER APPROVED PLANS ___

SERFORMANCE BOND: Reguired Not Required _X Amount $

LIABILITY INSURANCE: Reguired X Not Required Amount $_500,000.00 per occurrence.

ISSUANCE of this permit is subject to the conditions on the reverse hereof and appended pages and when appropriate to
the pavment to the U.S. Dept. of the Interior, National Park Service of the sum of $_1,840.00.

The undersigned hereby accepts this permit subject to the terms, covenants ‘obligations, and reservatrons expressed or

implied herein. s
JOH! \ISM’S TR G 2 -
PERMITTEE O M (Cf
) Date

I om/_r_Q’mson “Sigratlre ' / /
Authorizing Official = — 7 A /e/(x./g 44_/ _ Don L. Neubacher g % Ol —
’ Slgna[ure Superintendent / Date
Additional Authorizing Officiai
Title Date

(if Required) Signature
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Drakes Bay Oyster Company

Main Septic System
Qtrl Qtr409 OQtr110 OQtr210 Qtr310 Qtr4 10

Date: 11/30/09 1/15/10  3/16/10 6/15/10 12/16/2010
Clean Zable Filters X X X X X X
Check Solids Level in Septic Tanks X X X X X X
Septic Tanks Pumped? N N N Y N N
Check Audible and Visual Alarm - Pump #1 X X X X X X
Check Event Counter - Pump #1 10988 11098 11334 11548 12410
Check Elapsed Time Meter - Pump #1 10067 10110 10208 10294 10663
Average GPD Pump #1 632.24 394.57 649.00 388.02 772.99
Check Audible and Visual Alarm - Pump #2 X OKV/INOA OKV/INOA OKV/NOA OKV/INOA OKV/NOA
Check Event Counter - Pump #2 2618 2638 2673 2739 2930
Check Elapsed Time Meter - Pump #2 4515 4518 4536 4547 4604
Average GPD Pump #2 27.76 71.74 96.25 119.67 171.28
Total GPD 660 466 745 508 944
Switch Diversion Valve to Zone # 4 1 3
Check Liquid Level in Active Leachfield Zone (Inches)),0,0,0

Leachline #1 0 0 14.5 0 0
Leachline #2 0 0 14 0 0
Leachline #3 0 0 14 0 0
Leachline #4 0 0 0 0 0
Leachline #5 0 0 0 0 FLOODED
Leachline #6 0 0 0 0 0
Leachline #7 0 0 0 0 11.5
Leachline #8 0 0 0 0 3.5
Leachline #9 0 0 0 0 0
Leachline #10 0 0 0 0 1/4"
Leachline #11 0 0 0 0 0
Leachline #12 0 0 0.5 0 1/8"
Leachline #13 15 0 2 5.5 1"
Leachline #14 3 0 1.75 15 1"
Leachline #15 0 0 1 0 1"
Leachline #16 0 0 2 0 1.5"
Leachline #17 0 0 0 0 0.5
Leachline #18 0 0 2 0 1
Leachline #19 0 15 0 0 0.5
Leachline #20 0 0 0 0 1
Leachline #21 0 0 0 0 1
Leachline #22 0 0 1 0 1
Leachline #23 0 0 1 0 0.5
Leachline #24 0 0 2 1.25 3
Oyster Wash Septic System

Date: 11/30/09 1/15/10 3/16/10 6/15/10 12/16/10
Clean Zable Filter X X X X X X
Check Solids Level in Septic Tank X X 7 10 7 14
Septic Tank Pumped? N N N Y N N
Check Audible and Visual Alarm - Pump #3 X X X X X X
Check Event Counter - Pump #3 744 792 997 1104 1575
Check Elapsed Time Meter - Pump #3 542 559 592 610 686
Average GPD Pump #3 215.89 146.09 478.33  164.62 358.37
Check Operation of Hydrotech Valve X X X X X X
Purge Distribution Lines X X X X X

Check Liquid Level in Leachfield
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Check Liquid Level in Zone 1A
Check Liquid Level in Zone 1B
Check Liquid Level in Zone 2A
Check Liquid Level in Zone 2B
Check Liquid Level in Zone 3A
Check Liquid Level in Zone 3B
Check Liquid Level in Zone 4A
Check Liquid Level in Zone 4B

WOOONOWO

Pump # 3 temporary calc's to determine GPD without dose counter:

Notes:

Liquid level in monitoring wells are listed starting from
uppermost leachline in active zone to the lowest,
separated by commas

Missed (or lost) record for 2nd Qtr 06

Dose counter still broken for pump #3 - GPM calculated by
using elapsed time X actual pump output. Counter was
replaced on 01/24/08, but still not working - needs to be
repaired - may be bad panel or relay

Slightly higher liquid levels in oyster wash leachfield during
wet months

Very low utilization of main leachfield - only 4 out of 24 -
100' leachlines are being utilized - effluent has never even
reached the first serial overflow in any of the four zones.

Pump #3 Alarm failed during test on 01/24/08 - alarm
stayed on after activating alarm float - may be related to
dose counter failure? Repair for both is scheduled.
03/31/09 - noticed pump #2 for main septicis not pumping.
Schedule repair

Pump #3 Alarm repaired - float replaced on 4/5/09
Repaired broken conduit connecting junction boxes in
sump #1 and sump #2 on 04/06/09

Pump #2 - purchased new pump on 5/3/09 - not yet
installed as of 5/26/09 monitoring

Pump #2 - Replaced on 8/15/2009- installed by Jorge Jr.
Column M, all values were zero except line 12 and 16
until numbers on lines 10, 11, 14, 15 were entered on
1/5/09

OQUTWNONOO
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DBOC Quarterly Septic Monitoring Worksheet

Date:

Main Septic System Initials

Clean Zable Filter - Tank ST 5 outlet side

Check Solids (inches) in Septic Tank inlets - ST 1, ST 3 ST1l: /ST3:

Septic Tanks Pumped?

Check Audible and Visual Alarm - Pump #1

Check Event Counter - Pump #1

Check Elapsed Time Meter - Pump #1

Check Audible and Visual Alarm - Pump #2

Check Event Counter - Pump #2

Check Elapsed Time Meter - Pump #2

Switch Diversion Valve to Zone #

Check Liquid Level in Active Leachfield Zone (Inches)

Leachline #1

Leachline #2

Leachline #3

Leachline #4

Leachline #5

Leachline #6

Leachline #7

Leachline #8

Leachline #9

Leachline #10

Leachline #11

Leachline #12

Leachline #13

Leachline #14

Leachline #15
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Leachline #16
Leachline #17
Leachline #18
Leachline #19
Leachline #20
Leachline #21
Leachline #22
Leachline #23
Leachline #24

Oyster Wash Septic System

Clean Zable Filter - ST 6 - outlet side

Check Solids (inches) in Septic Tank - ST 6 inlet side
Septic Tank Pumped?

Check Audible and Visual Alarm - Pump #3

Check Event Counter - Pump #3

Check Elapsed Time Meter - Pump #3

Check Operation of Hydrotech Valve

Purge Distribution Lines

Check Liquid Level in Leachfield
Check Liquid Level in Zone 1A
Check Liquid Level in Zone 1B
Check Liquid Level in Zone 2A
Check Liquid Level in Zone 2B
Check Liquid Level in Zone 3A
Check Liquid Level in Zone 3B
Check Liquid Level in Zone 4A
Check Liquid Level in Zone 4B
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