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~his menorandum discusses the processes for exchanqing federal-
owned and Nepartment-administered lands or interests in land for
stats, local or nrivately-held lands or interests. The various
statutary authorities for and the steps common to exchanges are
reviewed. while we also have included, as roquested, a listing
of several hiahly visible, pendiny exchanges, it should be known
that the fepartment annually handles routine land exchanges
nunoering in the hundreds. This memorandua iz the combined
asroduct of several attorneys in the Office of the Solicitor and
rralty specialists in the burezaus and offices.

1. 3tatutorv Authorities

caur statutes provide the general authority For exchanges of
Interior-administered lands: the Land and Water Conservation
#und Act, the Federal Land Policy Nlanagqement Act, the Mational
Wwildlife mefuge System Administration Act, and the Tish and
t7111dlife “tanagement Act of 17585, as anended. In addition, there
are nusersus statutes vhich provide specific authority for
exchandes in Alaska or other geoqraohic areas, and for exchanqges
that .icet particular program purposes. [lany of the statutes have
sinilar provisions, includimy a common requirement that the lands
or intersests exchanged he of anqual value, or be "agualized” with

payments-ofncaah.-aﬁnwever,—b&cause«ﬁacn—atatute-hae—ninor
variations, the first step in any exchange process is to
dotermine the statutory authority being relied upon {or the
exshange, and to consult antt proceed witiiin the constraints of
that authwrity.

mne rand and tater Conssrvatisn rFund fct, 16 U.8.C. & 4601-22(Dd),
authsrizes the Secretary to acuuire private property or interocsts
within a unit 2f a naticnal park systen, or other iscellansouz
arca uager nis jurisdiction, in exchangae for federally-owned
pronarty or interests administered by the Departhent, The
fedarally-owned property nust b2 {a) suitabhle for exchanne, (h}



=

lncatad 'in thoe sawe state az thie privats property to ha acguired,
And (e} appedsiamately anvuval in value ar wuspectible to being i
quualizea with payments of fash, In addition, Zederal timber
lands that are cusirct to harvest under a sustained yield progranm
wdy apt we ezchanned. I raguested Dy the state, political
suwidivision, or party in interest, & wublic hearing must he nheld
in the aren wheve the landa are lacated.

Saction 295 of the Tederal Land Policy “anagement Act, 43 U.5.C.
§ 1715, authorices exchanges, with respect to fe:deral lands or
interests nanaaed throuah the Dureau of Land Manacoaent, that are
consistent with the aission of the Denarwment and anplicable land
use plans. Section 206 of the Act, 43 0.5.C. § 1716, pernmits
axchanies of fedaral lands or interests managed through the
Sureay of Land ®anaqezent if thoe public interest will be well-
sarved, afiter giving full consideratisn to better federal land
manaigencnt and state and local needs., The federal lands or
intnrests to ke exchanged under section 205 or 206 must be
lscated in the same stats as the private lands or interests to te
acrguirved, and the value of the propertiss exchanged nust he
ezgal, The values may be <qgualized with cash paynents up to 25%
of the teotal value of the federal pronerty to Le transferred, but
tha paynent is to be reducod to as small an anount as possible.
The non=federal lands or intoreats acgquirzeé may be transfarred to
thn appropriate bureau or office for adminlstration,

The tiational Wiilidlife Refuge System Adninistration Act, 15 U.5.C,
§ 6524d0(L}(2}), permits exchanges of federal lands or interecsts
under the Departoent's juriadictiosn, that have been determined to
be suitable for dispesition, for non=federal lands cr interssts
ot approximately equal or equalised value for inclusion in the
mational iiilalife Pefuge Systewm. The Pish and YVildlife Act of
1954, as awended, 16 U.5.C. & 742f(a}(4), authorizes exchanjes of
federal property for land, water, oY interests in land or water,
that will bo usmed for the davelonment, zdvancepent, nanasenent,
conscrvation, and protaectisn of f£ish and wildlife rosources.

"he Alaska llative Claims Saettlement Act (ANCSA), 43 1M.8.C,

¥ 1521(£5), and the Alaska Rational Interest Lands Congservation

het (AMILCA), 43 U.S8.C. & 3152(h), provide general authoritr for

lend enxchanges inm Alaska that are bhase:d upen edual value,

ecualizatinn of valus with cash paym2nts, or, if in the public
e oipreozent, the walues mav. boounequal.  Saction 22(2) ol AUCTA

peratts exchanges foar land consolidatioang, facilitating land
danadenent or davolaopnent, or other public nurpoyes, Sgction
1302¢{x) of AMILCA auvthoerizes the Scorotary to exchanae lands and
interssts (iacluding lands within congervation systen units) in
Alaska that zeet the purposes of AIILCA,. I addision, section
L232{4}) of ANILCA, 43 B.5.C. 5 3122{i}, authoriren exchanges for
lands contljuous to conservation system units that are ouned or
valilly selecreed by the state of Alaska.

In adaitisn to the genecral auelhorities dizcusaed abhove, sver the
years ::any statutory provisisns have Leen enacted whieh provide

[



vary speciflc exchange zuthority to acguirs land in a rarticular
Jnourarnic afka or adainistrative unit under the duvrisdiction of
the Dzrartlent. For examnle, a2 1962 ztatute authorized gxechanges
to acouirs lamdd within the boundaries o€ the Moint Jeves National
ceaghore, California. 15 1,.5.C. € §59¢=2, 4 1057 statute
autnnrized exchangs3 to accuirae landg suitable for the
conservation of wildlife for the llaticnal ey Dwver nefuge,
Plorida. 19 U.S.0. % GMG.

Sther statutes provide land exchanqge authnrities for liaited
aurpesns, One egxammle is the Yational NMistoric Preservarion Act,
as anended, 16 U.5.C. § 477h-3, winlch authorizes exchanges of
‘@omparanle historic property aftar cansultation with the nhdvisory
Council on flistoric Preoservation and deterninations that the
exchannes vwill adequately insure the preseyvation aof the
provtarty, Anochar exanple is the Surface Mining Cantrol and
Reclamation nct, 30 U.5.8. 7 1260(bY¥(5), which permits exchanges
of cortain ceoal interests in accordance with the provisicns of
sacticn 206 of the Federal Land Policy and Management act,
discussad above. Other statutes pernuit exchanges affecting
ecrtain Indian reservations, reeclamation prajeocts, the Naticnal
#ild and Zcanic DNivers System, and the lational Wrails Svstea,
See, 43 C.F.R. Part 2270,

The hureaus and offices z2lsoc have develoned regulations, manual
wrovisions, and omerating instructions which govern the exchange
processes. oeneral srocedures applicablz to exchanges by the
Sureau of Land “anagement arz2 contained in 43 C.F.R. Part 2200.
Negulation® have heen promulgated by the Matisnal Pavk Service to
inplenent the ijatienal {listoric Preservation Act, 36 C.F.R. Part
13, and Ly the Dur=au of leclanatisn for its projects, 13 C.F.R.
Narts 403 and 206,

Part IT of this memorandun revinuws steps that are comuon to aany
of the nxchange processas.

I1. CSxchante Procedures

An initial step in any exchange i3 the obvious one: the
itentification of the lands or interests to ke exchanqged.
Congress nay have specified the lands or intereses to be
axchanyad, a pureau mav have idantiified potential exchanae

aroperty through & general management or land ese plany-or-a
private party may make an exchange preoposal ko the Department.
Adejuate land descriptizns or mapa will be neecded and survevs
also nay e necessary, particularly if there i3 any dispute uith
regqard £o soumdaries. In identifving the lands or interzsts ko
;e consijered fsr an exchange, the statutory nurpoces for and
linitations on the exchange nust ke considared, Additional
factors are the type of interest te be conveved (surface,
sussurrfage, or other) and acenss nea.ln,

rurther, all the parties to the land exchange nrocoss must be
igentifte«, including not only the non=fadaral landowners hut any

Lad
'




third parties vho ziaht have clasins Lo the REoODarty, Tt is
ilaportant to ¢stablisn aut the PULSREE 0f the cxchan&e precoess
wheth2r the non-federanl landounars ars interested in the exchanqge
and willing_ta naker intg nevotiations, any exchanges are noe
tonnlecaed &caysa the orivate Qunar dons not wish totcghvey his
praperktyr ar ghe fevartuent cannet f£ind lang attractive tn the
ovne=, Consideratcion 2130 quse e divan to “hather there are
2Ny Sundrshin disnutes op claizg that wauld affrct tha
avallabilite af ghe vraopertics far an cxchanye,
ijiven tho 3Tatutery renuirement for most exchanges that the
rCropertices exchanged Ln etual or equalized in valua, and the
Tigvance of valie b2 pablie intarest Jeterminations for thosa
TMChanyes vhere 24lal value iz not & roaguirement, a breliztnary
value estinate will help o detarmise whether the Propertics are
at least comparablo in value, Appbraisals of the foderal and
nen-federal properties yenerally are required hefore exchanges
A3y b2 effected. Appraisals £0r the Department usually are
pericened hy indenendent SPPraisers under contract in accordance
With the "Inifers APPraisal Standards for Federal trang .
Agguisitiong» davaeloped o¥ tha 1973 Interagency Lana Acquinsiticn
“oniarence, and are reviewad by aqualified realty specialises in
tie hurcau or office responsible for the federal proverey, 1€
Stualizacion of valyes with cash payments fron the nabarthent
will ‘o ecessary to effact the exchanges, the availability (orp
unavailabiljew) af apvropriated funds for the cash vavrents nuse
e detoriinad

Tha valuation of the =ranevticg bPeing considered for exchanre is
Lie areaa of jroatese Yicnute batucaen the privats landowners, tha
c2rartaent, and thips Partiaa. At Present, tha snlv means for
regsolving the Jisputes iz thragga negotiations. 7Thore ia no
e5tablished recoyrse to an adninistracive (2.9., an arvitrator)
or judieial Ltribunal sinca the Department is responsible for
deternining value.

here are a nunmber of other administrative actions which Ay bhe
hecessary {n any given 2xchange and wihieh nay result in
substantial cases and delavs to the parties to the exchange,
Conpliance wiep the Hational fnvironnental Policy rce, 42 J.5.C,
§ 4332(2y(, generally roeguires an environmental assessrent and
@lther a3 finding of ne sienificant liapact or the Preparation of
&N onvireamenteal inpace statement, Other adninistrative actions
which way bLae required include: a 2etermination of the

-qconsiﬁtency_of~the-propoae&-ex¢hange—with—qene:a1~aanaq91Eﬁt oT

land use Plans of the Cepartment; consultation ygnder the
Endunyored Srecies Act, 1g UeS.Ce & 15363 a deternination of
eliginility under tha dational fiseorie fresexrvaticon ace,

16 Uuhalu g 47%€;: and a consistency daternination under tha
Coastal Zone fanagament hCt, 1% U.5.C. & 145a{c)tly. =& nineral
resource evaluation or 3 cultural inventory alse nay be
necessary. Finally, uvhers televane, the use t2 be made by the
ncn-faderal party of the faderal lands Or intarests exchanjged aavy
have to e deteriiined ang 2valuated. ANy one of these steps




coulc raise difficult icaues regarding a rarticular proposed
exchanqga roqiring adjustaents or extensive additicnal work,

Sefore an exchange nay ke zffected, notice to the state or local
savernnent or the interested public may be reguired or
appropriate. For Jurcau of Land Management exchanges, a "notice
of realty action" nust be cublished in the Pederal Pegister and
iv local newspapers and the mublic must be given an opportunity
to gomment, Copies of the notice may be provided to the state
qovernor, local governing bodies, and interested parties such as
adinining landowners and current land users. 43 C.T.R. § 2201.1.
In addition, if an exchange is controversial, a public meeting
aay be held.

In an exchange pracess, the non-federal landowner usually
provides such acceptable evidence cf title as mgets the title
standardis of the Departnent of Justice, and a prelininary title
opinion is provided by the Solicitor's Office before the exchange
agreenent is executed, The exchange agreement, at a mininum,
must Jdescribe the lands or interests in land to be exchanged, all
reservactions and inteyeses in the property, and all teras,
conditions and covenants. Deeds to the tinited States feonerally
are prerared in acesyvdanc: with a 1963 Departhent of Justice
sukzlicativa, "A DProcedural Guide for the Acquisition of Real
Tronerty oy Zovernment Agencien.®

Aftor tha Jdoods for the properties are executed, they are
exchanges bv the parties and recorded in accordance with state
laws. Aafter recordation, the appropriate division or regional
office nof the Solicitor's Office will prepare a final title
opinien, The Department nmay be required to publish notice of the
convevance in the Federal Register and notifiy the state governor
and the local gyovernment.

Throughout the exchande pyocess, it is essential that each bureau
or offize involved in the exchange maintain coanplete
administrative records that support the determinations and
decisions made with regard to the exchange. If a completed
exchanye should be challented in court, the court will look to
tre adainistrative record to determing whether the exchannge was
reasonahle or arbitrary, capricious or an abuse of aqancy
discretion. 5 H.S5.C. & 705. A recent exannle of judicial review

turning on the adecunacy of the administrative record iz -the-court -——"

ovinion reqarding the St. Matthew Island exchanqe in Alaska, in
which the district judge examinesd the public interest
Adeternination for the aexchange and held the exchange invalid.
“ational Aulobon Societv at al, w. Clark, Civil “to. A 83-125 (Z.
alasaa sovaiwa2ar 310,10384).,

The setapns recuired in any given exchange process will vary
depanding on the statutory authority, applicable bureau
requlationg and procedural juidelines, and the marticular
ciprumstances surrounding the axchange. For exaaple, 1f the
non-federal party is a state rather than a private lamdowner,



somawhat difforent steps will be followed althouch hasic
reguiresents with regard to such matters as accentable
appraisals, sifficiont title evidence, angd Froperly executed
convavance docunents generally will continue to apply. 1If
specitic exchanges of pronerty are to be initiated, attorneys in
the Office of the Solicitor and realty specialists in ths bureaus
and offices should be called upon early in the process for their
experionce and expertise redarding langd execnanges,

Land exchange transactions generally are complex and subject to
2xtensive time delays due to the many stens involved, as outlinad
above, and because often multiple agencies within the Department
oY ather, semarate executive agencies (e.g3., the Forest Service
or the General Services Administraticn) are involved. Of the
proposed land exchanges listed at the end of this remorandun,
several have been kicking about the Department for quite some
tlme -

If there i3 intorest in expcditing a given land exchange
Proposal, wa suggest that a high~level official be designated to
spearnesd the exchange, and/or that a Bepartment inter~hureau
task foarce e appointed which includes nmembers fron each affected
bureau or external agency who represent each required discipline
to accomplish the task. High=level anphasis at the Repartmane,
and if ns2cessary, at other agencies, on the need tor dquick action
and effective coordination, and dedicated, full-time work hy a
task force can result in significant tine savings.

ITI. PZendine Fxchangos

The follewing is a list of the private propertiea that are
involved in some of the more highly visible land exchanges which
are pendingl/ or may be considersd:

Lawrence Rockefellor's J=Y Ranch, Nrand Toton Hational DPark,

licarst pronerty, Grand Canyon !Hational Park.

Pavis and other properties, Kaloko-Honokohau Mational
itlstorical park.

Channel Island National Dark, Malihu,

Vater Island, Virgin Islands.

Lee Ranch, MeKinlay County, New Maxico {(coal exchanga).

cct  Docket/sibject/Chion/Scl Rf/Reading/Horn,/Ryan
Ryan:mwt:1/24/85

1/ of tource there are nany land exchanges zending which involve
Eenartinental lands throuqhout the ¢Juatry. rFor example, the
Surcau of Land Managenent estimates that on October 1, 1904, it
had 430 land exchnanue pronosals pending. Receords concerning the
pending exchanges are kept in the gtatre offices.



