Comments of JR Welch on Bulletin 38

It seems to me that the existing Guidelines for Evaluating and Documenting Traditional Cultural Properties work to assist in the protection and preservation of historic properties that are NR eligible when the involved federal agencies are willing to protect and preserve such properties. When the involved agencies are not so inclined, Bulletin 38 provides a basis for refuting and denying eligibility. Any and all revisions to the Bulletin should be crafted to affirm and advance Congressional intentions to protect “Properties of traditional religious and cultural importance to an Indian tribe or Native Hawaiian organization.” My other comments, some of which are related to this central point, respond to the questions posed as terms of reference. 

 What constitutes a “traditional” community
To me this refers to a group of people who perpetuate traditions. While there is no reason to exclude communities that are not composed primarily of Native Hawaiians or members of Indian tribes, there is every reason to meet Congressional intent by assuring full consideration of the range of properties important to tribes and Native Hawaiians.

 “Continuity of use” by a traditional community
This concept has no basis I know of in law and little if any basis in logic pertinent to TCPs. In particular, many Native Hawaiians and members of Indian tribes are emphatic that many historic properties remain in use without personal visitation or modification, most especially via oral and spiritual traditions. I suggest this concept be eliminated from the guidance or rethought to reflect the many ways historic properties are used by members of communities who value and depend upon them.

Evolving uses of resources by a traditional community
This is an important concept. As is true for all things, relations change between and among historic properties and communities. The revised guidance must not impede or stigmatize such change. Instead, they might provide guidance to reasonable and appropriate principles for understanding how changes can and do occur without undermining essential aspects of the property-community relationships. The single most important indicator that comes to mind is whether respect is being sustained.

 “User-identified” TCP-related issues
I am not a TCP user, but would note that the single issue of greatest concern to the TCP users I work with is the absurd imbalance between processes (i.e., identification, evaluation, consultation, etc.) and outcomes, which only rarely include property preservation. The other issue that bears attention and deserves guidance, whether here or in a separate bulletin or other format, is the range of options available to avoid and reduce the adverse effects of authorized undertakings. 

Again and finally, the revised guidance should hold a close focus on the original and undiminished intent of the amended NHPA to protect “Properties of traditional religious and cultural importance to an Indian tribe or Native Hawaiian organization.” This focus need not exclude from consideration properties important to members of other traditional communities, but let’s try, foremost, to put things right for those people who have suffered the loss of so many historic properties of high significance. 

Thank you for the opportunity to comment. 
John R. Welch

