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Attention:  Superintendents 

From:

Acting Director /s/ Daniel N. Wenk

Subject: 
Political Activities Involving NPS Land  

This memorandum, developed with the help of the Solicitor’s Office, supplements and revises the National Park Service (NPS) Director’s memorandum dated October 24, 2007, on political activities involving NPS land.  This memorandum provides background on NPS policy and regulations governing First Amendment activities, clarifies NPS regulations in accordance with  the judicial decision in Boardley v. Department of the Interior, 605 F.Supp.2d 8 (D.D.C. 2009), and provides NPS managers with updated legal and policy guidance governing political activities in the National Park System.  

As background, NPS Management Policies ¶ 8.6.3 (2006) provides that the NPS will authorize the use of parkland for public assemblies, meetings, demonstrations, religious activities, and other public expressions of views protected under the First Amendment of the U.S. Constitution, in accordance with NPS regulations.  It also provides, “No group wishing to assemble lawfully may be discriminated against or denied the rights of assembly provided that all permit conditions are met.”
Two different sets of NPS regulations govern demonstrations on parkland.  One is applicable in National Capital Region (NCR) parks under 36 CFR § 7.96(g), and the other applies to all other parks under 36 CFR §§ 2.51, 2.52.  These regulations are quite detailed and must be closely followed.  Within most park units of NCR, the NPS issues or denies permits based on 36 CFR § 7.96(g)(4)(iii).  In all other park areas, the regulations at 36 CFR §§ 2.51(e), 2.52(e) provide procedures specifying when park areas may be designated as not available or available, as well as when a permit may be granted or denied.
Clarification of NPS Regulatory Term Required by Court Decision:  In Boardley v. Department of the Interior, the United States District Court for the District of Columbia upheld the constitutionality of the NPS’ general demonstration and literature distribution regulations at 36 C.F.R. §§ 2.51, 2.52, but found fault with one phrase of one regulation.  In the opinion, the Court found that the regulations covered national parks of immense historical significance and great natural beauty, and that the regulations were properly narrowly tailored, noting that visitors to a national park expect a peaceful and tranquil environment, and the government has a legitimate interest in providing that experience to them.  The Court stated that even a small demonstration, or lone pamphleteer, can disrupt that park visitor experience, particularly in some of the smaller parks, and that individuals and small groups may actually benefit from these regulations.  This is because the permit process allows the NPS to dispatch law enforcement personnel, not only to keep a watchful eye, but also to prevent participants from being drowned out by counter-demonstrators, or even verbally or physically attacked.
In the only adverse aspect of its decision, the District Court held that insofar as 36 C.F.R. § 2.51(a)’s phrase “public expression of views” could apply to visitors just wearing baseball caps, T-shirts or tattoos, it was not narrowly tailored, but was rather too discretionary and impermissibly vague.  The District Court considered it an open question whether it could consider the Director’s earlier memorandum which further defined the phrase, but stated that, even if the memorandum was considered, the phrase still posed a problem as to the agency’s discretion.  Therefore, the District Court severed the phrase from the regulation, stating the rest of the regulation remains fully operative as law.
Accordingly, consistent with the District Court’s decision in Boardley, the terms “public expressions of views” under 36 CFR § 2.51 and “demonstrations” under 36 CFR § 7.96(g), which have traditionally been used interchangeably, shall both be considered to mean “public assemblies, meetings, gatherings, demonstrations, picketing, speechmaking, marching, holding vigils or religious services engaged in by one or more persons, the conduct of which has the effect or propensity to draw a crowd or onlookers.”  These terms “do not apply to casual park use by visitors or tourists which does not have an intent or propensity to attract a crowd or onlookers.”  

Timely Action Required on First Amendment Activity Permit Applications:  Finally, NPS Management Policies ¶ 8.6.3 (2006) provides that a permit request for a First Amendment activity under 36 CFR §§ 2.51, 2.52 will be issued or denied within two business days after receipt of a proper application.  Attached is a copy of the NPS application form 10-930 containing the two business day requirement that is to be used by parks for First Amendment requests under 36 CFR §§ 2.51, 2.52.  The form is also available at the NPS internal web site at http://inside.nps.gov/waso/custommenu.cfm?lv=3&prg=185&id=1857 and should be posted on park websites so that it is easily available to the public.   

If you have any questions, please contact Lee Dickinson, Special Park Uses Program Manager, at 202/513-7092.   Legal questions may be directed to Assistant Solicitor Molly N. Ross or Senior Attorney Randolph J. Myers, Office of the Solicitor, Branch of National Parks, at 202/208-4338.
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