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Memorandum 
 
To:  Regional Directors 
  Attention:  Regional Concession Chiefs 
 
From: Associate Director, Administration, Business Practices and Workforce 

Development 
 
Subject: Approved Deviations from Standard Contract Language and Delegations of 

Authority 
 
As you know, deviations from the standard contract language forms, which were published in the 
Federal Register must be approved by the Director.  The Director has delegated this authority to 
the Deputy Director Jones and me.  We have identified a number of deviations to the standard 
forms which are required based on changes in regulation or policy guidance that have been 
issued subsequent to the publication of the standard contract language forms.  In order to 
streamline the approval process on these particular deviations, the following are approved for use 
in the development and issuance of prospectus documents and subsequent award of concession 
contracts from this date forward. 
 
Category I Contracts 
 
Section 1.  Term of Contract 
An incorrect reference to Section 9(e) was contained in the published language.  The correct 
reference is Section 9(d). 
 
Section 14. Accounting Records and Reports 
(b) Annual Financial Report – Sections (3) and (4) 
We are incorporating new threshold amounts in both sections.  The amount of $250,000 will be 
replaced with $500,000. 
 
Exhibit A 
The July 3, 2001, final rule contained in the Federal Register (RIN 1024-AC88) regarding 
concession contracts amended portions of the regulations that require or may be read as requiring 
a concessioner to engage in binding arbitration for the final determination of construction costs 
and the valuation of leasehold surrender interest.   The amendment makes binding arbitration 



 
 

optional in the discretion of a concessioner.  This amendment assures that the regulations are in 
legal conformance with Section 575 of the Administrative Disputes Resolution Act. 
 
Because Exhibit A of the Standard Category I Concession Contract as published in the Federal 
Register on May 4, 2000, contained language that was parallel to the sections within Subpart G 
of 36 CFR Part 51 and that part has now been revised, the respective changes in Sections 6, 7 
and 12 of Exhibit A have been revised.  Below, the revisions are shown within the appropriate 
sections in Exhibit A: 
 

Section 6.  Determining construction cost for purposes of leasehold surrender 
interest value. 
After receiving the detailed construction report (and certification, if requested), from 
the concessioner, the Director will review the report, certification and other 
information as appropriate to determine that the reported construction cost is 
consistent with the construction cost approved by the Director in advance of the 
construction and that all costs included in the construction cost are eligible direct or 
indirect costs as defined in this Exhibit A. The construction cost determined by the 
Director will be the final determination of construction cost for purposes of the 
leasehold surrender interest value in the related capital improvement unless the 
concessioner requests arbitration of the construction cost under Section 7 of this 
Exhibit A.  The Director may at any time review a construction cost determination 
(subject to arbitration under Section 7 of this Exhibit A) if the Director has reason to 
believe s that it was based on false, misleading or incomplete information.. 
 
Section 7.  Arbitrating the construction cost of a capital improvement.  
If the concessioner requests arbitration of the construction cost of a capital 
improvement determined by the Director, the request must be made in writing to the 
Director within 3 months of the date of the Director’s determination of construction 
cost under Section 6 of this Exhibit A.  The arbitration procedures are described in 
Section 1 of this Exhibit A.  The decision of the arbitration panel as to the 
construction cost of the capital improvement will be binding on the concessioner and 
the Director.  
 
Section 12.  Process for determining leasehold surrender interest value. 
In the event that the concessioner and the Director cannot reach agreement as to a 
leasehold surrender interest value where required by the terms of this CONTRACT, 
the Director will make a final determination of leasehold surrender interest value 
unless binding arbitration as to the value is requested by the concessionerc. The 
arbitration procedures are described in Section 1. A prior decision as to the 
construction cost of capital improvements made by the Director or by an arbitration 
panel in accordance with this Exhibit A are final and not subject to further 
arbitration.  
 
A “clean” copy of Exhibit A reflecting these changes is attached for your use. 
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Section 13. Accounting Records and Reports 
(b) Annual Financial Report – Sections (3) and (4) 
We are incorporating new threshold amounts in both sections.  The amount of $250,000 will be 
replaced with $500,000. 
 
Category III Contracts 
 
Section 10. Accounting Records and Reports 
(b) Annual Financial Report – Sections (3) and (4) 
In accordance with the October 7, 2002, memorandum from Deputy Director Murphy revising 
the requirements for the review requirements of the Annual Financial Report, we are 
incorporating the new threshold amounts in both sections.  The amount of $250,000 will be 
replaced with $500,000. 
 
A memorandum was issued on February 25, 2002, outlining other requirements for Category III 
contracts which are not necessarily contained within the standard contract language.  We are 
taking this opportunity to remind you about those requirements.  It addressed the requirement 
that terms be for 10 years, unless exceptional circumstances have been approved by this office; 
the description of services need to include a provision to allow the “sale or rental of equipment 
and clothing associated…;” and that the practice of minimizing layering and consolidation of fee 
collection be adopted where appropriate. 
 
General Delegation Issues 
 
As a reminder, the addendum to delegations of authority memorandum issued on  
December 14, 2001, requires that regardless of anticipated annual gross receipts, only the 
Director, Deputy Director, Internal Affairs or Associate Director for Administration, Business 
Practices and Workforce Development may approve franchise fee reconsiderations, deviations 
from standard contract language (except as outlined above), and determinations that a 
concessioner is a preferred offeror.  However, because there are two ways to determine preferred 
offeror status, we are delegating the determination of preferred offeror status based on 
anticipated annual gross receipts of less than $500,000 to Regional Directors.  However, in 
accordance with 36 CFR 51.43, only the Deputy Director, Internal Affairs, or Associate Director, 
Administration, Business Practices and Workforce Development, may make the determination 
that a concession contract is or is not an outfitter and guide contract.  Therefore, the 
determination of a preferred offeror based on guide and outfitter status will not be re-delegated. 
 
A Federal District Court ruling set aside Section 51.35 of 36 CFR regarding submission of a 
responsive offer in relationship to what happens to a right of preference in a circumstance where 
no responsive proposals are received in response to the original solicitation and the opportunity 
is re-solicited.  The judge ruled that the existing satisfactory concessioner would still be able to 
exercise the right of preference in any re-solicitation. The provision that the Director may amend, 
cancel or extend a solicitation and may re-solicit is provided for in Section 51.11 generally. 
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As a reminder, the WASO and Denver Concession Offices, regardless of delegation, should be 
receiving copies of all awarded contracts and prospectus packages issued.  This information is 
vitally important to the national program, so please send them in. 
 
If you have any questions regarding the approved contract language deviations or delegations of 
authority, please contact Cindy Orlando, Concession Program Manager, directly.  
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