C3823(2410)

Memorandum

To: Regional Directors
Attention: Regional Concession Chiefs

From: Associate Director, Administration, Business Practices and Workforce
Development

Subject: Approved Deviations from Standard Contract Language and Delegations of
Authority

As you know, deviations from the standard contract language forms, which were published in the
Federal Register must be approved by the Director. The Director has delegated this authority to
the Deputy Director Jones and me. We have identified a number of deviations to the standard
forms which are required based on changes in regulation or policy guidance that have been
issued subsequent to the publication of the standard contract language forms. In order to
streamline the approval process on these particular deviations, the following are approved for use
in the development and issuance of prospectus documents and subsequent award of concession
contracts from this date forward.

Cateqgory | Contracts

Section 1. Term of Contract
An incorrect reference to Section 9(e) was contained in the published language. The correct
reference is Section 9(d).

Section 14. Accounting Records and Reports

(b) Annual Financial Report — Sections (3) and (4)

We are incorporating new threshold amounts in both sections. The amount of $250,000 will be
replaced with $500,000.

Exhibit A

The July 3, 2001, final rule contained in the Federal Register (RIN 1024-AC88) regarding
concession contracts amended portions of the regulations that require or may be read as requiring
a concessioner to engage in binding arbitration for the final determination of construction costs
and the valuation of leasehold surrender interest. The amendment makes binding arbitration




optional in the discretion of a concessioner. This amendment assures that the regulations are in
legal conformance with Section 575 of the Administrative Disputes Resolution Act.

Because Exhibit A of the Standard Category | Concession Contract as published in the Federal
Register on May 4, 2000, contained language that was parallel to the sections within Subpart G
of 36 CFR Part 51 and that part has now been revised, the respective changes in Sections 6, 7
and 12 of Exhibit A have been revised. Below, the revisions are shown within the appropriate
sections in Exhibit A:

Section 6. Determining construction cost for purposes of leasehold surrender
interest value.

After receiving the detailed construction report (and certification, if requested), from
the concessioner, the Director will review the report, certification and other
information as appropriate to determine that the reported construction cost is
consistent with the construction cost approved by the Director in advance of the
construction and that all costs included in the construction cost are eligible direct or
indirect costs as defined in this Exhibit A. The construction cost determined by the
Director will be the final determination of construction cost for purposes of the
leasehold surrender interest value in the related capital improvement unless the
concessioner requests arbitration of the construction cost under Section 7 of this
Exhibit A. The Director may at any time review a construction cost determination
(subject to arbitration under Section 7 of this Exhibit A) if the Director has reason to
believe s that it was based on false, misleading or incomplete information..

Section 7. Arbitrating the construction cost of a capital improvement.

If the concessioner requests arbitration of the construction cost of a capital
improvement determined by the Director, the request must be made in writing to the
Director within 3 months of the date of the Director’s determination of construction
cost under Section 6 of this Exhibit A. The arbitration procedures are described in
Section 1 of this Exhibit A. The decision of the arbitration panel as to the
construction cost of the capital improvement will be binding on the concessioner and
the Director.

Section 12. Process for determining leasehold surrender interest value.

In the event that the concessioner and the Director cannot reach agreement as to a
leasehold surrender interest value where required by the terms of this CONTRACT,
the Director will make a final determination of leasehold surrender interest value
unless binding arbitration as to the value is requested by the concessionerc. The
arbitration procedures are described in Section 1. A prior decision as to the
construction cost of capital improvements made by the Director or by an arbitration
panel in accordance with this Exhibit A are final and not subject to further
arbitration.

A “clean” copy of Exhibit A reflecting these changes is attached for your use.

Cateqgory Il Contracts




Section 13. Accounting Records and Reports

(b) Annual Financial Report — Sections (3) and (4)

We are incorporating new threshold amounts in both sections. The amount of $250,000 will be
replaced with $500,000.

Cateqory 111 Contracts

Section 10. Accounting Records and Reports

(b) Annual Financial Report — Sections (3) and (4)

In accordance with the October 7, 2002, memorandum from Deputy Director Murphy revising
the requirements for the review requirements of the Annual Financial Report, we are
incorporating the new threshold amounts in both sections. The amount of $250,000 will be
replaced with $500,000.

A memorandum was issued on February 25, 2002, outlining other requirements for Category Il1
contracts which are not necessarily contained within the standard contract language. We are
taking this opportunity to remind you about those requirements. It addressed the requirement
that terms be for 10 years, unless exceptional circumstances have been approved by this office;
the description of services need to include a provision to allow the “sale or rental of equipment
and clothing associated...;” and that the practice of minimizing layering and consolidation of fee
collection be adopted where appropriate.

General Delegation Issues

As a reminder, the addendum to delegations of authority memorandum issued on

December 14, 2001, requires that regardless of anticipated annual gross receipts, only the
Director, Deputy Director, Internal Affairs or Associate Director for Administration, Business
Practices and Workforce Development may approve franchise fee reconsiderations, deviations
from standard contract language (except as outlined above), and determinations that a
concessioner is a preferred offeror. However, because there are two ways to determine preferred
offeror status, we are delegating the determination of preferred offeror status based on
anticipated annual gross receipts of less than $500,000 to Regional Directors. However, in
accordance with 36 CFR 51.43, only the Deputy Director, Internal Affairs, or Associate Director,
Administration, Business Practices and Workforce Development, may make the determination
that a concession contract is or is not an outfitter and guide contract. Therefore, the
determination of a preferred offeror based on guide and outfitter status will not be re-delegated.

A Federal District Court ruling set aside Section 51.35 of 36 CFR regarding submission of a
responsive offer in relationship to what happens to a right of preference in a circumstance where
no responsive proposals are received in response to the original solicitation and the opportunity
is re-solicited. The judge ruled that the existing satisfactory concessioner would still be able to
exercise the right of preference in any re-solicitation. The provision that the Director may amend,
cancel or extend a solicitation and may re-solicit is provided for in Section 51.11 generally.



As a reminder, the WASO and Denver Concession Offices, regardless of delegation, should be
receiving copies of all awarded contracts and prospectus packages issued. This information is
vitally important to the national program, so please send them in.

If you have any questions regarding the approved contract language deviations or delegations of
authority, please contact Cindy Orlando, Concession Program Manager, directly.

Attachment
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Exhibit A
Leasehold Surrender Interest
CC-

EXHIBIT A
LEASEHOLD SURRENDER INTEREST

This Exhibit A to this CONTRACT establishes certain terms and conditions of the CONTRACT
regarding the nature, scope and applicable conditions of leasehold surrender interest. In event of any
inconsistency between this Exhibit A and Exhibit F of this CONTRACT this Exhibit A shall prevail.

Section 1. Definitions.

“Arbitration” means binding arbitration conducted by an arbitration panel. All arbitration
proceedings conducted under the authority of this Exhibit A will utilize the following procedures
unless otherwise agreed by the Concessioner and the Director. One member of the arbitration panel
will be selected by the Concessioner, one member will be selected by the Director, and the third
(neutral) member will be selected by the two party-appointed members. The neutral arbiter must be
a licensed real estate appraiser. The expenses of the neutral arbiter and other associated common
costs of the arbitration will be borne equally by the Concessioner and the Director. The arbitration
panel will adopt procedures that treat each party equally, give each party the opportunity to be heard,
and give each party a fair opportunity to present its case. Determinations must be made by a majority
of the members of the panel and will be binding on the Concessioner and the Director.

A “capital improvement” is a structure, fixture, or non-removable equipment provided by the
Concessioner pursuant to the terms of this CONTRACT and located on lands of the United States
within the area. A capital improvement does not include any interest in land. Additionally, a capital
improvement does not include any interest in personal property of any kind including, but not limited
to, vehicles, boats, barges, trailers, or other objects, regardless of size, unless an item of personal
property becomes a fixture as defined in this Exhibit A.

“Construction cost” of a capital improvement means the total of the incurred eligible direct and
indirect costs necessary for constructing or installing the capital improvement that are capitalized by
the concessioner in accordance with Generally Accepted Accounting Principals (GAAP).

“Consumer Price Index” means the national “Consumer Price Index--All Urban Consumers”
published by the Department of Labor. If this index ceases to be published, the Director will
designate another regularly published cost-of-living index approximating the national Consumer
Price Index.

“Depreciation” means the loss of value in a capital improvement as evidenced by the condition and
prospective serviceability of the capital improvement in comparison with a new unit of like kind.

“Eligible direct costs” means the sum of all incurred capitalized costs (in amounts no higher than
those prevailing in the locality of the project), that are necessary both for the construction of a capital
improvement and are typically elements of a construction contract. Eligible direct costs may
include, without limitation, the costs of (if capitalized in accordance with GAAP and in amounts no
higher than those prevailing in the locality of the project): building permits; materials, products and
equipment used in construction; labor used in construction; security during construction; contractor’s
shack and temporary fencing; material storage facilities; power line installation and utility costs
during construction; performance bonds; and contractor’s (and subcontractor’s) profit and overhead
(including job supervision, worker’s compensation insurance and fire, liability, and unemployment
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insurance).

“Eligible indirect costs” means, except as provided in the last sentence of this definition, the sum of
all other incurred capitalized costs (in amounts no higher than those prevailing in the locality of the
project) necessary for the construction of a capital improvement. Eligible indirect costs may include,
without limitation, the costs of (if capitalized in accordance with GAAP and in amounts no higher
than those prevailing in the locality of the project): architectural and engineering fees for plans, plan
checks; surveys to establish building lines and grades; environmental studies; if the project is
financed, the points, fees or service charges and interest on construction loans; all risk insurance
expenses and ad valorem taxes during construction. The actual capitalized administrative expenses
(in amounts no higher than those prevailing in the locality of the project did) of the Concessioner for
direct, on-site construction inspection are eligible indirect costs. Other administrative expenses of
the Concessioner are not eligible indirect costs.

“Fixtures and non-removable equipment” are manufactured items of personal property of
independent form and utility necessary for the basic functioning of a structure that are affixed to and
considered to be part of the structure such that title is with the Director as real property once
installed. Fixtures and non-removable equipment do not include building materials (e.g., wallboard,
flooring, concrete, cinder blocks, steel beams, studs, window frames, windows, rafters, roofing,
framing, siding, lumber, insulation, wallpaper, paint, etc.). Because of their special circumstances,
floating docks (but not other types of floating property) that may be constructed by the Concessioner
pursuant to the terms of this CONTRACT are considered to be non-removable equipment for
leasehold surrender interest purposes only. Except as otherwise indicated in Exhibit A, the term
“fixture" includes the term “non-removable equipment.”

“Leasehold surrender interest” solely means a right to payment in accordance with this CONTRACT
for related capital improvements that the Concessioner makes or provides within the area on lands
owned by the United States pursuant to the terms and conditions of this CONTRACT. The existence
of a leasehold surrender interest does not give the Concessioner, or any other person, any right to
conduct business in a park area, to utilize the related capital improvements, or to prevent the Director
or another person from utilizing the related capital improvements. The existence of a leasehold
surrender interest does not include any interest in the land on which the related capital improvements
are located.

“Leasehold surrender interest value” means the amount of compensation the Concessioner is entitled
to be paid for a leasehold surrender interest in capital improvements in accordance with this
CONTRACT. The leasehold surrender interest value in existing capital improvements under the
terms of this CONTRACT is an amount equal to:

(1) The initial construction cost of the related capital improvement;

(2) Adjusted by (increased or decreased) the same percentage increase or decrease as the
percentage increase or decrease in the Consumer Price Index from the date the Director
approves the substantial completion of the construction of the related capital improvement to
the date of payment of the leasehold surrender interest value;

(3) Less depreciation of the related capital improvement on the basis of its condition as of the date
of termination or expiration of this CONTRACT, or, if applicable, the date on which the
Concessioner ceases to utilize a related capital improvement (e.g., where the related capital
improvement is taken out of service by the Director pursuant to the terms of this
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CONTRACT).

“Major rehabilitation” means a planned, comprehensive rehabilitation of an existing structure that:

(1) The Director approves in advance and determines is completed within 18 months from start of
the rehabilitation work (unless a longer period of time is approved by the Director in special
circumstances); and

(2) The construction cost of which exceeds fifty percent of the pre-rehabilitation value of the
structure.

“Pre-rehabilitation value” of an existing structure means the replacement cost of the structure less
depreciation.

“Real property improvements” means real property other than land, including, but not limited to,
capital improvements.

“Related capital improvement” or “related fixture” means a capital improvement in which the
Concessioner has a leasehold surrender interest.

“Replacement cost” means the estimated cost to reconstruct, at current prices, an existing structure
with utility equivalent to the existing structure, using modern materials and current standards, design
and layout.

“Structure” means a building, dock, or similar edifice affixed to the land so as to be part of the real
estate. A structure may include both constructed infrastructure (e.g., water, power and sewer lines)
and constructed site improvements (e.g., paved roads, retaining walls, sidewalks, paved driveways,
paved parking areas) that are permanently affixed to the land so as to be part of the real estate and
that are in direct support of the use of a building, dock, or similar edifice. Landscaping that is
integral to the construction of a structure is considered as part of a structure. Interior furnishings that
are not fixtures are not part of a structure.

“Substantial completion of a capital improvement” means the condition of a capital improvement
construction project when the project is substantially complete and ready for use and/or occupancy.

Section 2. Obtaining a leasehold surrender interest.

The Concessioner will obtain leasehold surrender interest in capital improvements constructed in
accordance with the terms and conditions of this CONTRACT, including, without limitation, the
terms and conditions of this Exhibit A to the CONTRACT.

Section 3. Authorizing the construction of a capital improvement.

The Director may only authorize or require the Concessioner to construct capital improvements on
area lands in accordance with the terms and conditions of this CONTRACT and for the conduct by
the Concessioner of visitor services, including, without limitation, the construction of capital
improvements necessary for the conduct of visitor services.

Section 4. Requirements for beginning to construct a capital improvement.
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Before beginning to construct any capital improvement, the Concessioner must obtain written
approval from the Director in accordance with the terms of this CONTRACT, including the terms
and conditions of this Exhibit A and Exhibit F. The request for approval must include appropriate
plans and specifications for the capital improvement and any other information that the Director may
specify. The request must also include an estimate of the total construction cost of the capital
improvement. The estimate of the total construction cost must specify all elements of the cost in such
detail as is necessary to permit the Director to determine that they are elements of construction cost
as defined in this Exhibit. (The approval requirements of this and other sections of this CONTRACT
also apply to any change orders to a capital improvement project and to any additions to a structure
or replacement of fixtures as described in this CONTRACT.)

Section 5. Requirements after substantial completion of a capital improvement.

Upon substantial completion of the construction of a capital improvement in which the Concessioner
is to obtain a leasehold surrender interest, the Concessioner must provide the Director a detailed
construction report in accordance with the terms and conditions of this CONTRACT, including
without limitation Exhibit A and Exhibit F. The construction report must be supported by actual
invoices of the capital improvement's construction cost together with, if requested by the Director, a
written certification from a certified public accountant. The construction report must document, and
any requested certification by the certified public accountant must certify, that all components of the
construction cost were incurred and capitalized by the Concessioner in accordance with GAAP, and
that all components are eligible direct or indirect construction costs as defined in this Exhibit.
Invoices for additional construction costs of elements of the project that were not completed as of the
date of substantial completion may subsequently be submitted to the Director for inclusion in the
project’s construction cost.

Section 6. Determining construction cost for purposes of leasehold surrender interest value,

After receiving the detailed construction report (and certification, if requested), from the
Concessioner, the Director will review the report, certification and other information as appropriate
to determine that the reported construction cost is consistent with the construction cost approved by
the Director in advance of the construction and that all costs included in the construction cost are
eligible direct or indirect costs as defined in this Exhibit A. The construction cost determined by the
Director will be the final determination of construction cost for purposes of the leasehold surrender
interest value in the related capital improvement unless the Concessioner requests arbitration of the
construction cost under Section 7 of this Exhibit A. The Director may at any time review a
construction cost determination (subject to arbitration under Section 7 of this Exhibit A) if the
Director has reason to believe that it was based on false, misleading or incomplete information.

Section 7. Arbitrating the construction cost of a capital improvement.

If the Concessioner requests arbitration of the construction cost of a capital improvement determined
by the Director, the request must be made in writing to the Director within 3 months of the date of
the Director’s determination of construction cost under Section 6 of this Exhibit A. The arbitration
procedures are described in Section 1 of this Exhibit A. The decision of the arbitration panel as to
the construction cost of the capital improvement will be binding on the concessioner and the
Director.

Section 8. Actions the Concessioner may or must take regarding leasehold surrender interest.
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The Concessioner:

(a) May encumber a leasehold surrender interest in accordance with the terms of this CONTRACT;

(b) Where applicable, must transfer its leasehold surrender interest in connection with any
assignment, termination or expiration of this CONTRACT; and

(c) May waive or relinquish a leasehold surrender interest.
Section 9. Extinguishment of a leasehold surrender interest.

A leasehold surrender interest may not be extinguished by the expiration or termination of this
CONTRACT and a leasehold surrender interest may not be taken for public use except on payment
of just compensation. Payment of leasehold surrender interest value pursuant to the terms of this
CONTRACT will constitute the payment of just compensation for leasehold surrender interest within
the meaning of this CONTRACT and for all other purposes.

Section 10. Leasehold surrender interest under a new concession contract.

If the Concessioner under this CONTRACT is awarded a new concession contract by the Director,
and the new concession contract continues a leasehold surrender interest in related capital
improvements, then the Concessioner's leasehold surrender interest value (established as of the date
of expiration or termination of this CONTRACT) in the related capital improvements will be
continued as the initial value of the Concessioner's leasehold surrender interest under the terms of
the new concession contract.

Section 11. Payment for leasehold surrender interest if the Concessioner is not awarded a new
concession contract.

(a) If the Concessioner is not awarded a new concession contract after expiration or termination of
this CONTRACT, or, the Concessioner, prior to such termination or expiration, ceases to utilize
under the terms of this CONTRACT capital improvements in which the Concessioner has a
leasehold surrender interest, the Concessioner will be entitled to be paid its leasehold surrender
interest value in the related capital improvements. The leasehold surrender interest will not be
transferred until payment of the leasehold surrender interest value. The date for payment of the
leasehold surrender interest value, except in special circumstances beyond the Director’s control,
will be the date of expiration or termination of this CONTRACT, or the date the Concessioner ceases
to utilize related capital improvements under the terms of this CONTRACT. Depreciation of the
related capital improvements will be established as of the date of expiration or termination of this
CONTRACT, or, if applicable, the date the Concessioner ceases to utilize the capital improvements
under the terms this CONTRACT.

(b) In the event that extraordinary circumstances beyond the control of the Director prevent the
Director from making the leasehold surrender interest value payment as of the date of expiration or
termination of this CONTRACT, or, as of the date the Concessioner ceases to utilize related capital
improvements under the terms of this CONTRACT, the payment when made will include interest on
the amount that was due on the date of expiration or termination of this CONTRACT or cessation of
use for the period after the payment was due until payment is made (in addition to the inclusion of a
continuing Consumer Price Index adjustment until the date payment is made). The rate of interest
will be the applicable rate of interest established by law for overdue obligations of the United States.
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The payment for a leasehold surrender interest value will be made within one year after the
expiration or termination of this CONTRACT or the cessation of use of related capital improvements

under the terms of this CONTRACT.
Section 12. Process for determining leasehold surrender interest value.

In the event that the Concessioner and the Director cannot reach agreement as to a leasehold
surrender interest value where required by the terms of this CONTRACT, the Director will make a
final determination of leasehold surrender interest value unless binding arbitration as to the value is
requested by the concessioner. The arbitration procedures are described in Section 1. A prior
decision as to the construction cost of capital improvements made by the Director or by an
arbitration panel in accordance with this Exhibit A are final and not subject to further arbitration.

Section 13. Payment of leasehold surrender interest by a new concessioner.

A new concession contract awarded to a new concessioner will require the new concessioner to pay
the Concessioner its leasehold surrender interest value in existing capital improvements as
determined under Section 12.

Section 14. Obtaining additional leasehold surrender interest by undertaking a major
rehabilitation or adding to a structure in which the concessioner has a leasehold surrender
interest.

If the Concessioner, with the written approval of the Director, undertakes a major rehabilitation or
adds a new structure (e.g., a new wing to an existing building or an extension of an existing
sidewalk) to an existing structure in which the Concessioner has a leasehold surrender interest, the
Concessioner will increase its leasehold surrender interest in the related structure, effective as of the
date of substantial completion of the major rehabilitation or new structure, by the construction cost
of the major rehabilitation or new structure. The Consumer Price Index adjustment for leasehold
surrender interest value purposes will apply to the construction cost as of the date of substantial
completion of the major rehabilitation or new structure. Approvals for major rehabilitations and
additions to structures are subject to the same requirements and conditions applicable to new
construction as described in this CONTRACT.

Section 15. Obtaining additional leasehold surrender interest by replacing a fixture in which
the Concessioner has a leasehold surrender interest.

If the Concessioner replaces an existing fixture in which the Concessioner has a leasehold surrender
interest with a new fixture, the Concessioner will increase its leasehold surrender interest by the
amount of the construction cost of the replacement fixture less the construction cost of the replaced
fixture.

Section 16. Obtaining a leasehold surrender interest in existing real property improvements in
which no leasehold surrender interest exists.

(a) If the main body of this CONTRACT requires the Concessioner to replace fixtures in real
property improvements in which there is no leasehold surrender interest (e.g., fixtures attached to an
existing government facility assigned by the Director to the Concessioner), a leasehold surrender
interest will be obtained by the Concessioner in such replacement fixtures subject to the approval and
determination of construction cost and other conditions contained in CONTRACT.
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(b) If the main body of this CONTRACT requires the Concessioner to undertake a major
rehabilitation of a structure in which there is no leasehold surrender interest (e.g., a government-
constructed facility assigned to the Concessioner), upon substantial completion of the major
rehabilitation, the Concessioner will obtain a leasehold surrender interest in the structure. The initial
construction cost of this leasehold surrender interest will be the construction cost of the major
rehabilitation. Depreciation for purposes of leasehold surrender interest value will apply only to the
rehabilitated components of the related structure.

Section 17. No leasehold surrender interest results from repair and maintenance of real
property improvements.

The Concessioner will not obtain initial or increased leasehold surrender interest as a result of repair
and maintenance of real property improvements unless a repair and maintenance project is a major
rehabilitation.
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