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UNITED STATES DISTRICT COURT
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- FIED—

FOR THE DISTRICT OF COLUMBIA NOV 2-8 2001
| ‘ . | NAWGET %ﬂ;‘timmg
THE FUND FOR ANIMALS, et al, : : T e——
Plairtiffs,
Y Civil Action No. 01-2288 (ESH)
FRAN MAINELLA, et sl., b
Defendants. | : '

MEMORANDUM OPINION .

Plaintiffs, The Fund fn.r Animals (the “Fund”), Channel Islands Animal Protection
Association, Scarlet Newton, and Robert Puddicombe, have moved for a preliminary injunction
pursuant to the Administrative Procedure Act (“APA™), 5 U.S.C. § 701, gt seq., against
defendants Fran Mainella, Marshall Jones, and Gale Norton in their official capacities as the
Director of the National Park Service (“NPS" or the “Park Service”), Director of the Fish and
Wildlife Serviée (“FWS™), and Secretary of the Interior, respectively. Plaintiffs allege that
defendants’ plan to spray rodenticide-laced pellets by helicopter onto Anacapa Island in the
Channe] Islands Nationa) Park is arbitrary ﬁnd capricious, in violation of ﬂxe Migratory Bird
Treaty Act, 16 U.8.C. § 701 (“‘MBTA"), et sea., the National Park Service Organic Act

(*NPSOA” or the “Organic Act”), 16 U.5.C. § 1, et seq., the Park Service’s own Management

Policies, and the National Eavironmental Policy Act (“NEPA™), 42 U.S.C. § 4321, et geq.

Having carefully considered the entire record and the arguments of counsel, the Court

-~ concludes that plaintiffs’ showing on the merits is not sufficient to warrant the entry of injunctive
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Composed of thres islets, Anacapé Island is the smatlest of the Channe] Islands, Anacapa Island
r: inhabited by more than 150 species of birds, scvéral of .which dre cuarently lisied by the FWs

o "Management Concern meaning that they are “likely to become candidates for
listing under the Endanger. " ahsence of “additional conservation
action.” 16 U.8.C. § 2912(a)(3). The island is also hometoa variety of other wildlife, in;:iuding
lizards, sea loms, seals, and the pative deér mouse, a umique species that exists only on the
Channe] Jslands. Unlfortunately, Anacapa Island also supports a Population of non-pative réts,
which are thought to have immigrated to the islang ater a shipwreck more than 75 Years ago,
These rats serve as boty prey for and predator to many of the island’s native wildlife,

In the mid-1980s, the Pﬁrk Service developed a plan to contro] the rats on the island
because they were significantly Impacting the breeding and continued survival of some of the
native wildlife, mogt notably, the colonia] nesting seabirds ~— the Xantus’ Murrelet and fhe Ashy
Storm-Petrel. Althouph the Park Sem‘cé made some limited BUempts 1o use elevated poison bait
stations in the late 1980¢ and early 1990s, these efforts were discontinued in the mid-1990s

because of a lack of fungs,

igoog
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1L The Park Service’s Anacapa Island Resforation Project

The Anacapa Island Restoration Project (“AIRP™) is a result of the combined efforts of
the Park Serv_ice and other federal and state agencies. In 1994, the Channel Islands National Park
began to research and plan for an effective rat eradieation project on Anacapa Island, in light of
its concern that island ecosystems are particularly vulnerable to extinctions and the impaots of
introduced species.: (Pl. Ex. 6, Environmental Impact Statement (“EIS™) at 3.) In consultation
with other apencies, o;rganiéations, and experts, the Park dsvélopad the Anacapa Island project to
eliminate the ecological degradation occurring on the island from the non-native black rat. The.
purpose of the praject is to eradicate rats from the island in order to restore seabirds — particularly
murrelots and storm-petrels. (EIS at 3.) After considering the alternatives during the NEPA
process, the Park Service ¢chose a prbj ect involving the aerial and hand application of bait
containing the rodenticide brodifacoum into all rat territories on Anacapa Island. Application of

<nucide will occur during the fall to mzmmizc disturbance and exposure 1o other resources
u.n the island. The eradication is ;chedMed to occur in two phases: 1) treatment of Eaét Anacapa
and a portion of Middie Anacapa, which is planned for November and December of 2001, and 2) |
treatment of the remainder of Middle Anacapa and West.Anacapa in late 2002. Substantial
preparation, including a number of mitigétion measures, has been completed in anticipation of
th_e first phase. (See generally Def. Response, Declaration of Kate Faulkner {*Faulkner Decl.”).)

This project wes developed over & sigﬁificant period of time and with a great deal of
public input. In 1999, the Park Sgwiée began contacting members of the public and interested

groups regarding the plan as it prepared to draft its EIS on the use of brodifacoum on A:_mcapa
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Island.' From late 1999 to mid-2000, the Park Service received written comments on the -
proposal, and in J u.ué 2000, the NPS released the draft EIS, which was subject to additional
comment from the fublic and environmental groups for a period of three months. Pursuant to
Council on Environmental Quality (“CEQ”) regulations promulg;ted under ﬁEPA, the Final EIS
was pﬁblished in October 2000, and the Park Service signed its Record of D_ecision finalizing the
EIS the following month. | |

On November 7, 2001, after suil was filed, the Park Servi;:e submitted an application to
the FWS fora special purposé permit to “take” migratory birds pursuant to the MBTA.2 (Def,
Ex. B at 1.} On November 16, 2001, the FWS issued the permit, as well as a Finding of No
Signiﬁcant Impact (“FONSI) with regard {o issuance of that permmit. (Def. Ex. A at 1; Def, Ex.

Bat3.).

1 According to plaintiffs, defendants contacted environmental groups, but not humane
societies, about the proposal. As a result, plaintiffs claim that they were not aware of the
proposed plan during the public-comrent period. At least one of the plaintiffs claims that she
first learned of the project in May 2001 from a friend who had learned about it on the mtemet
(P1. Ex. 14, Declaration of Scarlet Newton (“Newton Decl.”) §2.)

2As explained by defendants, a new interpretation of the law in this Circuit caused the
delay in NPS’ submission of its application for a MBTA permit. In Humane Society of the
United States v. Glickman, 217 F.3d 882 (D.C. Cir, 2000), this Circuit was the first to hold that
the “take” provisions of the MBTA apply to federal agencies, and that these agencies must
therefore obtain permits from the FWS before “taking” any migratory birds, Id. at 888. This
holding, which was issued in July 2000, was contrary to case law established in the Eighth and
Eleventh Circuits, which had held that the MBTA's provisions did not apply to federal agencies.
See Newton County Wildlife Ass’n v. United Statec Forest Service, 113 F.3d 110, 115 (8% Cir.
1997); Sierra Club v, Martin, 110 F,3d 1551, 1555 (11% Cir. 1997). Given the split between the
cirenits — and the relative novelty of the decision in Glickman, which was issued just three
months before the BIS in this case was adopted ~ it is not surprising that the Park Service was
. confused about the permit procedure under the MBTA and FWS regulations, In fact, it was not
until Decertiber 20, 2000 that the Director of the FWS issued an order clarifying its policy and
requiring compliance by all federal agencies with the holding of Glickman. (See Def. Ex. C.)

4
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As noted, the first phase of the project — treatment of East Anacapa and 20 hectacres-of
Middle Anacapa — was planned for November and December of 2001. According to defendants,
the late fall is the optimum time for the project because during this period, the endaﬁgercd Brown
Pelicans are not brecﬁing on the island; the rats are in decline ducl to a lack of avajjable food
sources, which, in turn, would cause them to eat the bait more readily; and the onset of the rainy
season will promote the degradation of any resicfuai bait not consumed by target species, (EIS at
7.)
III. The American Traﬂer Trustee Council and Funding for the Prbject
Funding _for the AIRP cornes from an approximately $3 million settiement resufting from
121990 ol spill near the Channel Islands. That year, the vessel “American ‘l‘radér” ran aground
off the coast of Southem California, releasing approximately 416,598 gallons of crude oil, (See
Declaration of Carol Gorbics (“Gorbics Decl.™) 2-3.) Thé oil slick affected seabirds and other
natural re.sm'm:es‘ Under the Oil Pollution Act, the trustee agencies for the American Trader oil
spill are the FWS, the National Oceanic and Atmospheric Administratian-(‘NOAA’;), and the
California Department of Fish and Gane (collectively, the “Trustees™). The Trustees have
estimated that as many as 3,400 birds died and as many as 9,500 chicks were niot borm as a‘rel:sult
of the spill. Over 95 percent of the birds affected by the spill were seabirds.

o As part of the damage assessment process, the Trustees consideied nsing settlement
proceeds to fund various restoration projects that would benefit seabirds and other natural
r;esources injured by the spill. (Gorbics Dec). 1 5-6.) Determining feasible lrestoration projects
for some types of resource injuries can be relatively simple, For example, naﬁr wetlands or

subtidal areas can be created using engineering techniques and approptiate grading and planting.

5
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Seabird restoration poses a greater cha]lenge, and the Trustees focused on habjtar enhancement
and predator control as reasonable types of restoration projects for seabirds. Among the projects
considered for funding from the settlement, and one of four ultimately selected by the Trustees as
most appropriate to address the injuries to burrow/crevice and ground nester seabirds, was the
black rat eradicaﬁon proj cﬁt on Anacapa Island. The Trustees concluded their planmning effort by
issuiné the Final Restoration Plan and Environmental Assessment (“EA™)* in April 2001, which
considers various forms of rat control and identifies brodifacoum as the most efficacious form of
rodenticide. The EA also discusses the adverse and beneﬁqia.l consequences of the use of
brodifacoum, and concludes that raultiple species.will benefit from the project, even though there
may be some short-term impacts te some species as a resuit of the direct or indirect ingestion of
brodifacoum. (EA at 24.)
IV.  Procedural History of this Lawsuit

Plaitiffs filed this lawsnit on November 2, 2001, Because the implementation of the
fizst phase of _the AIRP was imminent, they moved fora prcﬁﬁinuy injunction just three days
later, Plaintif's initial complaint alleped that defendants' plan violated the MBTA, the Organic
Act, Park Service Management Policies, and NEPA. With regard to the MBTA claim, plaintiffs '
alleged that defendants were required to obtain a permit from the FWS to proceed with the plan.

Two days after plaintiffs moved for a preliminary injunction, the Park Setvice applied to the

An EA is a document that is typically prepared by agencies regarding a project for which
they find no significant environmenta) impact, and may be used in licu of an EIS, whichis a
more substantial document, 40 C.F.R. § 1501.3-.4. See Pogliani v. Army Cozps of Engineers,
166 F. Supp. 2d 673, 697-99 (N.D.N.Y. 2001)., The EA published by the Trustee Council did not
specifically adopt the aerial brodifacoum plau, though it contemplated the use of that rodenticide
for the long-term preservation of seabirds on Anacapa Island. (EA at 20-24.)

6
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FWS for such 2 permit, and, as noted, the FWS issued a special purposé permit’ for the teking of
migratory birds on November 16. In response, plaintiffs amended their complaint to add the
director of the FWS as a defcndant, claiming that the FWS had.vi,olated NEPA and CEQ
regulations in issuing the permit to the Park Service.

The parties agreed that defendants would refrain from implementation of the plan until
December 1, 2001, in order to give the parties time to file briefs on the motion for a prelirninary
Injunction, and to allow the Court to rc.solve this issue. Briefing of the issues was concluded on
November 26, and a hearing was held on November 27. Two substantive aspecﬁ of the plan are
of particular concérn to plaintiffs, First, brodifacoum is 2 more toxic poison than the altémaﬁVe
rodenticides considered and rejécted by the NPS, and the effects of brodifacourn on non-target
species that may be exposed either primarily ~ by iﬁgest‘mg brodifacoum pellets - or secondaxily
— by cating poisoned rats ~ have not, in plaintiffs’ view, been thoroughly assessed or
documented. Second, the aerial application of brodifacoum - as opposed to the use of bait

- ¢ hiund application — may increase the r’ .alities for non-target wﬂdlife._ Whatever
uhe relative merits of the parties’ ecologicai arguinents, however, this case requires the Cqm't 6
focus only on whether the defendants have followed federal law in adopting the acrial
brodifacoum plan, Fund for Animals v, Clgri; 27F. Supp. 2d &, 10 (D.D.C. 1998),
 LEGAL ANALYSIS
L Preliminary Injunction Standard |

A preliminary injunction should be issued where plaintiffs demonstrate 1) a strong

*A special purpose permit is issued “for specia] purpose activities relating to migratory
birds . . . which are otherwise outside the scope of standard form permits . . ..” 50 CF.R. §
21.27. o :
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likelihood of success on the merits; 2) that without injunctive relief they will suffer irreparable
harrn; 3) that, balancing the hardships, the issuance of an injunction will not substantially harm

other intercsted patties; and 4) that the public interest favors the injunction. Al-Fayed v. CIA,

254 F.3d 300, 303 (D.C. Cir. 2001); Washington Metropolitan Area Transit Commission v.
Holiday Tours, Inc., 559 F.2d 841, 842-44 (D.C. Cir. 1977). '
I.  Likelibcod of Success on the Merits

A.  Stapdard of Review

This case is brought pursuant to the Administrative Procedure Act, 5 U.5.C. § 706.
Under the standards of review set fﬁrth in the AP A, the Court must review whether the agency
actions at issue are “arbitrary, capricious, an ebuse of discretion, or otharwisg not in accordance
with law.” 5 U.8.C. § 706(2)(A).

In .rcviewing the action of the agencieé, the Court must engage in a “thorough, prabing,
in~depth review,” Citizens fo Préscrvc QOverton Park v. Valpe, 401 1.8, 402, 415 (1971), to

determine whether the agencies have “examine[d] the relevant data and articulate[d] a

satisfactory explanation for iis action. . . . Motor Vehicle Manufacturer’s Assnv. State Farm
Mutual !ns; Co., 463 US 29, 43 (1983). “In thoroughly reviewing the agepey’s actions, the

" Court considers whether the agcncy'acted within the scope of its iegal authority, whether the
agency has explained its decision, whether the facts on which the agency purports to have relied

have some basis in the record, and whether the agency considered the relevant factors.” Fund for

Animals v. Babbitt. 903 E. Supp. 96, 105 (D.D.C. 1995) (citing Marsh v. Oregon Natuyal

5As discussed infra, this Circnit has recently implied that courts should not use irreparable
injury as a factor in determining whether to enjoin an agency in an action brought under the
APA. See Ametrican Bioscience, Inc. v. Thompson, 2001 WL 1355189, at *6 (D.C. Cir. 2001).

8
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Resources Council, 490 U.S. 360, 378 (1989); Citizens to Preserve Overton Park, 401 U'S, at

415-16; Professional Drivers Council v. Bureau bf Motor Carrier Safety, 706 F.2d 1216, 1220

(D.C. Cir. 1583)).
Conclusory statements are insufficient to meet the defendants’ burden ina challenge

under the APA. Dickson v. Secretary of Defense. 68 F.3d 1396, 1405 (D.C. Cir. 1995),

“Normally, an agency rule would be arbitrary and capricions if the agency has relied on factors
which C‘ongress had not intended it to consider, entirely failed to consider an iﬁlportantlaspect of
the problem, offered an explanation for its decision that runs -counter to the evidence before the
agency, or is so ilﬁplausible that it could not be ascribed to a difference in view or the product of

agency expertise.” Motor Vehicle Mfrs. Ass’n., 463 U.S. at 43. The scope of review under this

standard, however, is narrow, and a court is not to substitute its view for that of the agency. Id
Moreovcr,' an agency’s decision must be upheld under this standard “if the agency’s path ma?
reasonably be discerned™ and will only be reversed where “there has been a clear error of
judgment.” Id. (ditaﬁoﬁs omittedj. | |
" .sstage of .the pmcee&ing, the Court does not have the entire admimistrative record, |
wnerefore, is ﬁot being asked to determine whé;her the ageney's decision is supported by the
record. Rathef, the focus is on whether the defendants have acted in accordance with law. In
particular, the questions presented alre whether there have béen violations of the MBTA, the
Organic Act, Park Service Management fdlicies, or NEPA Each of these issues will be
addrﬁsed in turn,
B. MBTA Claims

Section 703 of the Migratory Bird Treaty Act provides that “[u]nless and except as
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permitted by regulations issued by the Seoratary of the Interior, it shall be unlawful at any time,

by any means or in any manner, to pursue, hunt, take, capture, kill, attempt to take, capture, or

kill .. . deliver for transportation, transpart or cause to be transported, [or] earry or cause’ o be
carried . . . any migratory bird . .. .” 16 U.8.C. § 703. This prohibition applies to federal |
ageﬁcics. Gliclanan, 217 ¥.3d at 888. Section 704 of the I\dBTA authorizes the Secretary to
promuigate _rcgulations that permit the taking of migratory birds, as long as those regulations are
consistent with the terms of the International Convmﬁon for the Protection of Migratory Birds
(the “Convention"), which bind the United States and chat Brita.in to sirict prohibitions on the
taking of numerous migratory birds, including waterfowl, woodpeckers, wrens, hummingbirds,
puffins, herons, and loons. 16 U..S.C. &8 704,. 712(2). MMt to secﬁoﬁ 704, the FWS has
promulgated'regulations that allow the taking of migratory birds after the issnance of a permit.
50 CFR. § 21.1, gt seq. Many of the birds that inhabit Anacapa Istand are mlgratory birds
protectcd under the MBTA.

As noted above, plaintiffs initially arsued that defendants had violated tlns Act by
proceeding withéut the necessary permit. This argument has now becomg moot, s‘inbe a psﬁnit
was obtained from the FWS on Novembér 16,2001. See National Black Police Ass'n v. District
of Columbia, 108 F.3d 346, 349 (D.C. Cir. 19_97). Haﬁng received an application for the permit
and supporting documentation,® the FWS issued a migratory bird special purpose permit
consistent with 50 C.F.R. § 21.27. This permit authorizes the Park Service to take migratory

birds as pért of the ATRP, As explained in the FONSI issued by the FWS on November 16,

“These materials were provided to the Court at its request Just prior to the hearing on
Novemhber 27, 2001.

10
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2001, the permit was being issued because the project would benefit the “migratory bird- - -
resource”; and although both non-lethal and lethal takes of migratory birds might occur as a
result of the prﬁjeci, the FWS concluded that “any effect will be inconsequeﬁtial to local
populations” given the risk-reduction and mitigative measures that will be undertaken by NPS
and the low abundance of migratory birds on the island dnring the November - December time
period. (Def. Ex. B.)

Plaintiffs do not cont.;.ede the validity of the permit, but réthcr, they argue that by issuing
the permit, the FWS_ violated its obligétions under NEPA, and that the NP'S also violaled the
MBTA by not giving it sufficient conside;ation in the preparaﬁon of the EIS. These arguments
are more appropriately.addressed under the NEPA analysis. Therefore, at least with respect to
the claim that the NPS feiled to obtain the necessery MBTA permit, the Court ﬁnds no likelihood
of success. | |

C. Organic Act and Park Service Policy Claims

Plaintiffs’ cl.ai'm.s uﬁder the Natidnal Park Service Organic Act and tﬁe Park Service’s
: 'iinégéméﬁt Policies are similarly unpersuasive, The crux of plaintiffs’ argument is that Section
3 of the Act prohibits the poisoning or destruction of any wildlife in the National Park system
unless such wildlife i shown to be “deﬁmenta.l to fhe use” of the park. 16 U.S.C, § 3. Plaintiffs
also argue that the rodenticide plan will violate a provision of thx;s Act that prohibits “the wanton
destruction of the fish an& game found within fhe park,” 16 U.S.C. § 22, and Park Service
Management Policies that require NPS pest control programs to “avoid causing significant
damage to native sﬁecies” and “pos(e] the lcast possﬁ:lc risk t;; pcai:lc, resources, and the

environment.” NPS Management Policies at 37-38. Finally, plaintiffs contend that the program

11
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contravenes the General Management Plan (*GMP"™) of Channel] Islands National Park, which
states that any rat eradication program must “{e]nsure that . . . methods must be effective, be
selective for rats, and have the least possible effect on native mouse populations and other forms
of plant and amimal life; methods should be safe for visitors; and the program should be
inexpensive and simple to maintain,” (Def, Ex. E. at 59.)
These arguments are withont merit. “Bécause the Organic Act is silent as to the specifics
of park management,” the NPS has “especially broad discretion on how to implement [its]

statutory mandate.” Davis Il v. Latschar, 83 F. Supp. 2d 1, 5 (D.D.C. 1999) (citing Dangerfield

.., Protective Sac’y v. Babbitt, 40 F.3d 442, 446 (D.C. Cir. 1994). All park areas should be
“managed .With resource protection the overarching concern.” Bicycle Trail Council of Marin v.
Babbitt, 82 F.3d 1445, 1453 (9% Cir. 1996). Tn this case, the NPS has determined that rats on
Anacapa Island neea to be eradicated completely in order to improve the nesting habitat of
seabirds and to preserve the viability of particular species, including the Xantus’ Murrelet and
Ashy Storm-Petrel, (BIS at 3, 5.) The EIS demonstrates that the Park Service has carefully

weighed the costs and benefits of an aerial brodifaconm program to the seabirds on the island,

and has determined that such a proéedure best serves the interests of the totality of the specics on -

Anacapa Island. The plan is therefore within the discretion of the Park Service under the Organic
Act, and is contrary to plaintiffs’ aseertions that the program will be detrimental to the use of the

park.”

"Under plaintiffs’ narrow interpretation of the phrase “detrimenta] to the use of the park,”
the Park Service would never be able to undertake any extermination program that it knew posed
a risk to non-target species that were not detrimental to the use of the park, no matter what the
long-term benefits of the program were to the park and its inhabitants. Such an approach would
unreagonably fetter the NPS in its administration of the nation’s parks.

12
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_ Plaintiffs’ other Organic Act and NPS Management Policy arguments are also unzvailing,
Plaintiffs’ argu:nents are premised on their dispute with the conelusions reached by the Park
Service regarding the need for and the efficacy of its chosen alternative, It is not this Court’s
province to reject the conclusions reached by defendants,' and thus, one cannot conclude, as
plaintiffs argue, that the rodenticide plan will causﬁ wanton destruction of fish and game,
particularly given the mitigation measures outlined in the EIS. Similarly, these mitigation
measures ~ which include tfapping and removal of non-target species prior to spraying, as well as
application of the rodenticide in November aﬁd December, when rat and mouse populations on
the island are at their lowest — ensure that the program is lawful under NPS Management
Folicies. Finally, the brodifacoum plan meets the Chamel Island GMP. For instance, the NPS
found that the aerial use of brodifacoum was the only alternative that would enable the Park
Service to achieve its goal of eradicating all rats from the island, (EIS at 51- 52 ) In addition, the
EIS notes that the chosen alternative may, in fact, have fewer negative effects on non-target
wildlife because the rodenticide will be applied fewer times and be present on the ground for less

" than would be the case with the alternatives. ‘(EIS at 64, 73, 90.) Finally, the Paric S_ervice
-rmined that the plan would only miﬁimally impact visitors to Anacapa Island (RIS at 78-30)
and would be both cost-effective and eesy to maintain. (EIS at 28, 90.) Even aSsuﬂﬁng that the _
‘GMP is binding on the NPS, the plan survives scrutiny under the five criteria lfor'a rat eradication -
prograin set forth in the GMP — effectiveness, selectivity for rats, least possible impact on non-
target species, safety for ﬁsitors, and cost. |
D, NEPA Clﬂims

The National Environmental Policy Act (“NEPA”) mandates the preparation of an EIS for

13
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any major federa] action “significantly affecting the quality of the human énvironment L 42
U.S.C. § 4332(C). NEPA mandates that the EIS shall include: “(i) the envirommental impact of
the proposed action, (if) any adverse environmental effects which cannot be avoided should the
ﬁro;aosal be implemented, (iii) altematives to the proposeﬁ actinﬁ, (iv) the relaﬁbnship between
local short-term uses of man's environmment and the maintenance and enhancement of long-term
producti\{ity, and (v) any irreversible and irretrievable commitments of resources which would be
involved in the proposed action should it be implemented.” Id.

In reviewing a federal agency’s compliance with NEPA, the Court employs a highly
dafercntial standard of review. “Neither [NEPA] nor its legislative history contemplates ﬁat B
court should substitute its judgment for that of the agency as to the covironmental consequences
of its actions.” Kleppe v. Sierra Club, 427 U.8. 390, 410 n2l (1976). “The onlyrole fo;' a court
is to insure that the agency has taken & *hard look” et environmental consequences .. . " Id.
(citation omitted). A court must “enforce the statute by ensuring that agencies comply with
NEPA’s procedural requirements, and not by trying to 'coax agency decision-makers to reach

- rriain results,” Citizens Ag-ainst Burlington, Inc. v. Busey, 938 F.2d 190, 194 (D.C, Cir, 1991).

Plaintiffs have challenged the actions of both the NPS and the FWS under NEPA,
Plaintiffs aIlegé that the NPS has violated NEPA because the EIS is deficient in a number of
respects — most signiﬁcantl}r,'because it fails to concretely describe the ‘é(‘:tual loss of wildlife that
15 likely to result from acrial application of brodifacowm, Plaintiffs also argue that the FWS
violated NEPA by adopting the Park Service’s EIS without publishing the é.dopted statement,
allowing a large section of the public to comment, considering any alternatives, or waiting the

required 30 days before taking action — in this case, issuing a permit to the Park Service to

14
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proceed with the extermination. : -

i NPS

The EIS at issuc in this case js a 106-1533:6 document that was prepared over the courge of
one year and with input from a variety of sources and after the receipt of public comments. (See
Faulkner Decl. §7.) Unlike many environmental iﬁpact statements that have been successfully
challeniged, the Park Service’s EIS is a thoughtful, detailed document. No matter h.ow much
work went inta drafting the EIS, however, the documént still must comply with the requirements
of NEPA. Plaintiffs present four arguments attacking the EIS, none of which has merit.

Plaintiffs’ main contention is that defendants’ EIS is inadequate because jt iacl{s a
voncrete description of the actual loss of non-target wildlife that is likely to occur as a result of
the use of brodifacoumn. Plaintiffs argue that “there is no actual estimate of the amount of
wildlife that will be lost as a result of the poispning project, no discussion of what this loss will
mean for other Park wildlife and the overall ecosysfem, and, therefore, no measurable way for
either the public or the agency decision~maker to estimate the ‘adverse envﬁonmental cffects’
and ‘irreversible or irzetrievable commitment of resources which wonld be involved in the
proposed astion should it be implemented’ —~ as specifically required by NEPA, 42US.C. §
4332 (PL Mefn. at22.) In particular, plaintiffs note that Attachment 1 to the FWS permit (see
Def. Ex. A, Attachment 1) is a chart prepared and submitted by the NPS in 2001, as part of the
MBTA permit applicaﬁon process, that provides rough estimateé the casualties for a mumber of
bird species that may be hﬁ‘ected by the rodenticide, and they argue that such a document shounld
have been included in the EIS. -

The Court finds this argument to be dnp‘érsuasive. The EIS contains a lengthy and
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detailed chapter on the environmental consequences of each of the six rat control alternatives that -

 the NPS considered. (EIS at 52-74.) Althnugh the EIS does not specifically quantify the risk to
each species, or make any attempt to predict casualties, the document does describe in detail “the
nature and extent of the impacts” on those species. Defenders of Wildlife v. Babbitt, 130 F,
Supp. 2d 121, 138 (D.D.C. 2001). Plaintiffs focus on the risk of the rodenticide to birds on the
island, a subject to which the EIS devotes more than five pages. (BIS at 69-74.) The EIS
recognizes the risk of primary and secondary exposure to various-types of seabirds and landbirds,
describes scientific studies on the toxicity of all of the alternatives to these birds, and explains
how planned mitigation measures should alleviate concerns about the cffects of the poisoning.
The section also provides a bassline estimate for the number of different types of birds on
Anacapa Island, and identifies specifically whick predatory birds and scavengers are at the
highest risk for secondary exposure, (EIS at 73.) In short, although the document does not
attempt to predict casualties with any precision, it provides a detailed analysis of the effects of
the rodenticides, and explains why those effects may ocour. Such detail is the kind of “hard:

look” that is snfficient to meet the requirements of NEPA. See Neighbors of Cl.iddg Mountain v.

..uited States Forest Service, 137 F.Sd 1372, 1379 (9" Cir. 1998) (NEPA fequires “some
quantified or detailed iﬁfonnaﬁon"). -

Plaintiffs’ other NEPA arguments are siﬁﬁlarly unavailing. First, they claim that the EIS
is inadequate because it lécks any meaningful analysis of the adverse aesthetic and recreational
effects of the plan. Tn fact, the EIS explains in detail the impact that the program is expected to
‘have on visitors to the park, and describes the various ways that the NPS has attempted to

mitigate any aesthetic injury, including the closing of the park for three days, the tnmng of the
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plan to coincide with the park’s lowest usage, and the use of 1angers to remove animal carcasses
from the area. (See EIS at 73-74, 78-80.) The EIS therefore “explain(s] exactly how the
measures will mitigate the praject’s impact.” LaFlamme v. Federal Bnergy Repulato

Commission, 852 F.2d 389, 400 (5" Cir, 1988),

Scéond, plaintiffs contend that the “cumulative effects” analysis of the EIS is insufficient
because it fails to address the impact of ﬁae Anacapa Island plan in conjunetion witﬁ similar
future operations in other parks, inclﬁding a plan to eradicate rats from San Miguel Island, which
is also part of Channel slands National Park. Contrary to piainﬁﬁs’ asserfions, however, there is
no persuasive evidence befors the Court that there is a plan for San Miguel Island that will be put
into effect eny time in the near fature, Although the Park Service has entered into a cooperative
agreement to conduct a feasibility study on the éradication of rats fom San Miguel Is]and (PL
Supp. Ex. 12), this report will not bc completed until 2003. At that point, the Park Scr'\ucc wﬂl
evaluate whether to proceed with such a plan. (Def. Surreply at 6;‘EIS at 8.) Given the
emb- . ure of any eradication plan fofISan Miguel Istand, as well as the fact that th&# is

ience in the record to suggest that any eramcanon program on San nguel Island would
affect Anacapa Island or vme-versa, plaintiff’s argument falls short.

Finally, plai:ntiﬂ's argue that the EIS is invalid because it contains no anaiysis of whether
the plan may threaten federal laﬁ'. 40 C.FR. §1508.27(1 O).‘__ Agam, plaintiffs’ argument is
based on fhe premise that the defendants® actions are in some way uﬁlaﬁful. As the EIS makes

¢lear, the overarching purpose of the plan is to protect the non-target species that inhabit Anacapa

"Of course, at the 'amc that the EIS was prepared, it was unclear if the NPS was even
covered by the MBTA. See supra note 2.

17
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Island, which is fully consistent with the purposes of both the MBTA and the Organic Act.
(Seg EIS at 3, 5-6.) Moreover, the EIS describes in detail the mitigation measures that will be
undertaken to minimize bird casualties during the spraying (see. £.8., EIS at 18, 73), and the NPS
also acknowledged the goals of the MBTA in the EIS, and described, in response to & comment
by the FWS, hoﬁr its project would enhance the very bird population covered by the MBTA.
(EIS at 100-01.) Furthermore, the issuance of the MBTA permit by the FWS provides further
proof that the FIS complies with the MBTA. Given these facts, it is difficult to argue that more
should have been done.’ |

2. FW§

Plaintiffs offer three arguments that the FWS violated NEPA in adopting the EIS
~ prepared by the Park Service, First, they contend that the FWS allowed only certain members of
the public to participate in the decision to issue an MBTA permit, citing a single letter from the
California Office of Spill Prevention and Response, (See P1. Reply at 10-11 ; Def. Ex. F.) There
is no indication in the record, however, that the FWS solicited any public comments regarding |
the permit application, and there is 110 reason to fault the FWS just because one California agency
chose to submit a letter supporting the proposed plan. This argument is the;eforc without merit.

Second, plaintiffs contend that the FWS failed to consider any alternatives to issuing a

*Relying on Association of American Railroads v, Surface Transportation Board, 237
F.3d 676 (D.C. Cir. 2001), plaintiffs contend that the adoption of the EIS was arbitrary and
capricious because the document failed to explain how it was consistent with applicable federal
laws. In Association of American Railroads, however, the defendant failed to address key
relevant Jangnage in the preamble of a statute. Id. at 680. In this case, the Park Service has
addressed how the project is consistent, for example, with the goals of “the protection of
migratory birds,” 16 U.S.C. § 703, and “conserv[ation of] the wild life” in the National Parks “to
provide for the enjoyment of the same in such manner and by such means as will leave them
unimpaired for future generations.” 16 US.C. § 1. S
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blanket MBTA permit. Although plaintiffs concede that the EIS did consider alternativésto'the

aerial use of brodifacoum, they argue that the focus of the EIS and the Park Service was on rat

control, whereas the focus of the FW'S in considering alternatives should have been the

protection of xmgratory blrds To that extent, they assert that auy consideration uf altemahves by
the FWS in the adopted EIS is insufficient.

This argnment is unavaﬂmg Inl“studyting], develop[ing], and decrib[ing] alternatives to
rccommendcd courses of action,” 42 U.8.C. § 4332(2)(E), the Park Service and the FWS are both
subject to the same requirements of ﬁie MBTA. Moreover, as the EIS n.otes rePeatedly, the
ovemiding purpose of the brodifacoum plan .i;s the long-term preservation of the migralofy birds
of Anacapa Island, & goal that is consistent with_ the MBTA. (See EIS at3, 5-6, 19-26,‘5?.-74; 16
U.S.C. § 703) The Park Service also specifically considered and addressed the concerns of the
FWS wiﬂi regard to the effects of the plan on migratory birds. (EIS at 100-01.) It is therefore
clcar that in adoptmg the EIS, thc FWS adopted 2 document thai considered alternatives to thc
chosen plan in hght of the protectlon of n:ugratmy blrds o |

‘Finally, plaintiffs contend that the FWS violated the .procedural requirements of NEPA
and the CEQ regulations in issning an eleventh—hour.parmit to the Park Service based on an EIS
fhat fvas not propetly "adoptéd” iay the FWS within the meaning of 40 C.F.R. § 1506.3.

Although certain procedural requiremnents were apparently not followed, the Conrt is unwilling to

"*In responsc, plaintiffs argue that the fact that the FWS specificalty considered
alternatives to a blanket permit for the killing of cormorants in a separate instance demonstrates
that it did not comply with federal law here. (See Pl Reply at 12.) In that case, however, a state
agency that had not completed an EIS was app]ymg for a permit, and the permit which they
sought was for the degradation of the birds — i.e., for their intentional killing. Such permits are
subject to much strioter requirements under 50 C.E. R. § 21.41, ¢t seq., than is the special purpose
permit that was granted to the Park Service.

19
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find these deviations to be material given the Park Service's full compliance with NEPA when it
adopted its EIS.

This Circuit has noted that

[b]efore an agency takes any action that threatens the environment, it moust also

comply with . . . NEPA, which requires the agency to prepare and issue an [EIS].

... Under NEPA regulations, the agency must file with the [Environmental

Protection Agency] the Final [EIS] along with public comnments received

regarding the proposed statement, which are then published in the Federal

Register. See 40 C.F.R. §§ 1506.9-.10 (1998). An agency must wait at least 30

days following publication before taking any action based on the Final [EIS], after

which time NEPA regulations require the agency to prepare a Record of Decision

justifying its ultimate decision. See 40 C.F.R. §§ 1505.2, 1506.10(b).
U.S. Ecology, Inc. v. Depariment of the Interjor, 231 F.3d 20, 22 (D.C. Cir. 2000). Under 40
CF.R. § 1506.3, “[a]n agency may adopt a . . . final environmental impact statement or portion
thereof provided that the statement o portion thereof meets the standards for an adequate
statement under the regulations. Ifthe actions covered by the original environmental impact
statement and the proposed actipn are substantially the same, the agency adopting another
agency's statement is not required to recirculate it except as a final statemment” — i.e., by having -
notice of the final EIS published in the Federal Register and then waiting 30 days before taking
action on the EIS, 40 C.F.R §§ 1506.3(a)-(b), 1506.10(a)(b).

Defendants concede that the issuance of a permit to another federal agency — cven an
agency that bas signed off on a final EIS — qualifics as a “major federal action” under NEPA, and
that the FWS must therefore comply with NEPA and the CEQ regulations when issuing a permit

under the MBTA.!" Defendants also concede that an agency that wishcs_ to engage in action that

'This concession is somewhat puzzling, since it does not necessarily follow that the
issuance of a permit by one federal agency to another is subject to NEPA compliance,
particularly where the applicant agency has already complicd with the strict requirements of that
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will result in the incidental taking of birds, as in this case, must obtain an FWS permit." In .
issuing its permit to Channel Islands National Parl_c “to take, possess, and transport mfgratory
birds in the course of the Anacapa Island Restoration Project,” the FWS adopted both the EA
written by the American Trader Trustee Council, of which the FWS was-a memboer, and the EIS
that had been prepared by the Park Service. (Def. Ex. A at 1; Def. Bx. B, at 2.) Nevertheless,
defendants have taken the posiﬁoﬁ during oral argument that the FWS had to adopt the EIS to

' oure the lack of analysis of alternatives to the brodifacoum plan in the EA, and that the FWS

could not comply with NEPA on the basis of the EA alone."

statute and the CEQ regulations. In the first place, this Circuit has suggested in another context
that licensing or approval in and of itself may not constitute a federal action. See Sheridan
Kalorama Historical Ass'n v. Christopher, 49 F.3d 750, 754 (D.C. Cir. 1995) (“[Flederal
authority to find or license a project can render the project an undertaking, but the decision of the
funding or licensing agency is not itself an undertaking.”). Moreover, although the CEQ
regulations define a “major federal action” as, it part, the “{alpproval of specific projects, such
as construction or management activities located in a defined geographic area,” 40 C.F.R. §
1508.18, this is arguably limited to the federal approval of projects by non-federal actors, in
which case it is the licensing of the project that makes the action federal in nature, and at that
point subject toa NEFA. Where a project is controlled by a federal agency in the first instance,
however, it is already subject to NEPA, and resubjecting the identical project to the identical
NEPA process a second time simply to obtain a permit from a sister agency would sesm to be
exactly the kind of duplicative burcancratic excess that the CEQ regulations try to avmd. Seg,
eg, 40 CFR. §§ 1500.4-.5, 1506.4.

12Here again, it is surprising that defendants concede this untested point of law. The only
cases on this subject have concluded that unintentional or incidental takes by federal agencies do
not violate the MBTA. See Newton County Wildlife Ass’n, 113 F.3d at 115; Siemra Club, 110
F.3d at 1555, In contrast, the Glickman case dealt with an intentional take of Canadian gcese
See Glickman, 217 F.3d at 884. -

Uronically, an EIS would not be required where the major federal action is not
“significant” within the meaning of NEPA, and as found by the FWS when it issued the permit to
NPS, the issuance of the permit did not represent a significent impact. In such a situation, the
FWS could rely on a validly issued EA in making its FONSI determination. 40 CFR. § .
1501.4(e). Here, there is no question that the FWS issued an EA in April 2000 by participating
in the preparation of the Restoration Plan and Environmental Assessment for Seabirds Injured by
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Therefore, unless the FWS was a “cooperating agency” in the prépafatiou of the EIS, it
must circulate the BIS as a final statement for thirty days under 40 C.E.R. §§ 1506.3(¢) and
1506.9-.10. A “cooperating agency” under 40 CF.R. § 1501.6 - meaning that it was designated
as such by the lead agency and “participate[d] in the NEPA process at the earliest possible time,”
including “scoping” the project, using agency funds to analyze key issues, and generally
prepaning large portions of the BIS ~ need not recirculate a final EIS that it adepts. 40 CFR.

§ 1506.3(c); Anacostia Watershed Society v. Babbitt, 871 F. Supp. 475, 485 (D.D.C. 1994).
Defendants atternpt to assert that the FWS was a cooperating agendy in.the preparation of the
Park Service’s EIS; however, this can only be viewed as paost hoc rationalization, w_hich i8

insufficient to justify agency action. Association of Civilian Technicans v. FLRA, 2001 WL

1386399, at 3 (D.C. Cir. 2001) (citing Burlington Truck Lines, Inc. v. United States, 371 US.
156, 168 (1962)). At the time that the EIS was prepared, the FWS could not have kmown ti:at
there would be a need for it to adopt ﬂlc; Park Service’s EIS, sinde_the EIS was prepar;ed before
Glickman was decided. The FWS was not named as a c_:oopet;'ating agency by the NP5, and it
participated in the EIS process only By submitting corﬁmcnté to the Park Service regarding B
compliance with the MBTA. (EIS at 100-01.) Thus, the Court finds that it cangot label the FWS
ag a cooperating agency within the meaning of the CEQ regulations.

As aresult, in o.rderl for th‘c FWS to adopt the Park Sarvicg’s BIS under NEPA, “[i}f the

actions covered by the original [EIS] and the proposed action are substantially the same, the

the American Trader Oil Spill. This EA would not be subject to the same circulation
requirement as an EIS, and “the scope of practicable alternatives analysis is narrowed
considerably” where an EIS is not required. Pogliani, 166 F. Supp. 24 at 698. According to
defendants, however, this EA is not sufﬁment under NEPA, since the FWS does not analyze the
altematives within its BA. ' :
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agency adopting another ageney’s statement is not required to recirculate it except as a final -
statement.” 40 C.FR. § 1506.3(b). Here, because the permit simply allows the NPS to proceed
with the plan analyzed in the original EIS, the actions being evaluated by the two agencies are
“gubstantially the same,” if not identical. Thus, the FWS had te recircnlate the EIS as a final
statement, which means it must be filed with the Environmental Protcetion Agencf (“EPA");
which publishes notice each week in the Federal Register, and theﬁ the :‘agcncy‘must wait 30 days
after publication of notice before prepaﬁﬁg a record of decision finalizing the FIS. 40 CF.R. §§
1505.2, 1506.9-.10,

According to the FONSI of the FWS, the permit application was submitted‘ by the NPS on
November 7, 2001, (Def. Ex. B at 1.) The permit and the RONSI are dated November 16, 2001.
 (Def Ex. Aat1; Def Bx. B at3.) Itis therefore clear that becanse it did not recirculate the final
EIS of the NPS and wﬁt the requisite 30 days before talking action, as required by 40 C.F.R. §
1506.9-.10, the FWS cannot rely on the Park Service’s EIS, and in the absence of an EIS, it will
not be in compliance with its NEPA, ohligations. |

Having found that the NPS issued a velid EIS but that the FWS did not vaiidly “adopt”

. 4+ EIS, the Court is confronted with the issue of whether this procedural lapse should satisfy
plaintiffs’ burden of showing a substantial likelihood of succéss on the merits. The Court
concludes that it does not. Rather, the failure to reiséuc a final EIS that had already been subject
to extensive public comrx;tent and final publication would serve no useful purpose. As recognized
by the Ninth Circuit, .

[t]he purpose of 40 C.F.R. §§ 1506.9 and 1506.10 is to ensure that all pertinent

information is available on proposed action for a period of 30 days before final
action is taken, and that interested parties have notice of that availability. The 30-
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day period is not for the purpoese of additional public comment and review, but. . .

is to allow a sufficient review period for the final statement and comment and
views of commenting agencies to accompany the proposal through the existing
agency review process. .

County of Del Norte v, United States, 732 F.2d 1462, 1466 (9" Cir. 1984) (emphasis added)

(citing California v. Block, 690 F.2d 753, 771 (9" Cir. 1982)).

In reaching this decision, the Court is not unmindful tﬁat the primary purpose of NEPA i§
to “guarantee[] that the relevant information will be made available to the larger andience” so
that the public can “play arole in both the decision-making process.and the implemcntaﬁdn of |
that decision.” -Sierma Club v, Watkins, B08 F. Supp. 852, 858 (D.D.C. 1991). But that purpose
has been met here. As required by the CEQ rcglﬂaﬁons, the NPS filed with the EPA the final
EIS, which was then published in the Federal F;agister, and the NPS waited at least 30 days
following publication before tak:iﬁg action based on the final EIS. See 40 C.F.i{. §§ 1502.2,
1506.10(b). This EIS was the subject of extensive public comment prior to béing put in final
form, and to now recirculate the same EIS as a final statement ﬁ'.Jl' a second 30-day period would
add nothing in terms of prdmoting public knowledge ot improving or altering _the apency’s
d.ecision—making process.” As noted by the Ninth Circuit, the 30-day period is not. designed for
making substantii;re' changes to the final EIS in response to public cooument, and even if this were
the case, this has already occurred here. Thus, it must be concluded that at the end of fhis 30-day

period, the FWS would reach exactly the same decision regarding the permit that it has already

1“Thus, this case is not analogous to Fund for Animals v. Glickman, No. 99-245 (fled
Feb. 3, 1999), where Judge Kcssler granted a temporary restraining order becaunse plaintiffs had
taised a “‘very substantial question about whether defendants ha[d] allowed sufficient opportunity
for public involvement and input under the CEQ regulations and applicable case law.” (PL. Reply
at1l.) ' ,
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reached. Sec Consolidated Gas Sunply Corn V. Federaancrngeguﬂ atory Commission, 606

F.2d 323, 328-29 (D.C. Cir. 1979) (agency dBGlSlDﬂ will not be overtumed besed on technical
error if the agency would .have reached the same decision absent the error); Greater Boston
Television Corp. v. FCC, 444 F.2d 841, 851 (D.C. Cir. 1971) (court will not upset agency
decision based on non—materiai efrors 1f the agency has taken.a “hard look” at issﬁes); De] Norte,
732 P.2d at 1466-67 and cases cited therein.

In arriving at this conclusion, the Court ﬁnds the Supreme Court’s decision in
Weinberger v. anero—Barcelo, 456 U.S. 305 (1985), to be instructive. There, the Cdurt
recognized that the Navy's dlscharge of ordnance into the waters oﬁ‘ the coast of Pucrtu Rico
without a penmt from the EFA viclated the Federal Water Poliution Control Aet, 33 U s.C. §
1251, et seq. 456 U.S. at 314~15 Nonetheless, the Court found that even where a statutory
violation is established, an in_]unction was not necessary (as opposed to requiring the Na\_'y to
obtain a permit} béc_ause the purpos.'e ﬁf the statute — to promote the “integrity of the Nation's
waters” — was not being j eoﬁnrdized by the diSchargé of fhe ordnaﬁce by the Navy, and thus, the -
purpose of the Act was not thrcatened by allowing the Navy’s activities to continue without a

wermit. Id. at 314. So, too, in this éase, to pertnif the ;Jfoj ect to procéed 111 thc absence of the
recirculation of an EIS for a second 30-day period will not undermine the purfnses of NEPA,
1IX.  Irreparable Injury o | | .‘
thther a court should consxder nreparable injury to plaintiffs as a factor in evaluatmg
plaintifis’ mohon fora prchmmary injunction against a fedeml agency under the APA has

recently been alluded to by this Circuit. In American Blnsclcnce this Circuit noted that “when a

party seeks review of agency action under the APA, the district judge sits as ap appellate tribunal.
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The ‘entire case’ on review is a question of Jaw.” As a result, “whether or not appeliant has
sufiered ireparable injury, if it makes out its case under the APA it is entitled to a remedy.”
2001 WL 1355189, at *6, American Bioscience, however, appears to assume that the district
court could consider the entire administrative record in ruling on a prelimivary injunction, and in
this case, the parties have acknowledged that _the Court Iacks the full record. As aresult, the
Conrt will follow the well-established rule that irreparable injury to plaintiffs is a factor to
consider in determining whether to issue a preliminary injunction agajmt an administrative

agency. See Amoco Production Co. v. Village of Gambell, 480 U.S. 531, 545 (1987) (evaluating

plaintiffs’ claims of irreparable injury in ruling on a motion for a preliminary injunction against a
federal] agency). .

In arguing itreparable injury, plaintiffs claim that they, like the plaintiffs in Fund for
Animals v. Clark, have suffered procedural injury caused by défcndants’ failure to comply with
NEFA, as well as “other, concrete injuries” that will result ﬁom the “aesthetic injury” of seeing
dead or dying birds of prey and othet poisoned birds, and from contcmplaﬁng the loss of wildlife
on the island. 27 F. Supp‘ 2d at 13. As to both claims, the Court ﬁnds piaintiffs’ position to be

.ar less persuasive than was the case in Eund for Animals.

Here, as in Romero-Barcelo, the procedural deficiencies do not jeopardize the purposes of

NEPA. Thosg purposes were satisfied by the NPS’ EIS, and thus, tg jgop_ardizc the arad.icationl
project in order to require qomplian;e with the CEQ's technipal regulations would el.evate form
over substance. In contrast, in Fund for Animals and Citizens Alert v. DOI, 1995 WL 748246
(D.D.C. 1995), v.vhich ﬁlaiqtiffs?ely on, there were substantive déﬁcicncieé in cither the EIS or

the EA that had becn prepared by the agency. Since that is not the case here, it is far more

26



v s AL AU LU LAL AVAULESEUL BRRU-rLaL

lao2s

difficult to conclude that the procedural injury should be redressed by injunctive relief. -
Second, the evidence before the Court regarding the likclih_ood of aesthetic injury is, at
best, conflicting and incon‘clusi_ve. Bath parties rely on affidavits of scientists who provide
contradictory evidence regarding the extent of the Joss of birdlife that will occur. In particular,
defendants’ scientists stress, based on écieutiﬂc literature as well as a recent field study, that
there will be limitéd loss due to thé mitigation efforts that are already in place and the lack of
birds inhabiting the island at this time of year. (S_@g Declaration of Desley Whisson (“Whisson
Decl.”).)" Plaintiffs dispute these assertions by relymg on the Declamunn of Johm Hadidian, a
bmlogmt with the Humane Society of the United States who prcvmusly worked at the NPS, Dr
Hadidian challenges the efficacy of thc NES’ pmposal, claiming that the loss of wildlife will be
far more signiﬁcanf due to the lethal nature of the brodifacoum, and that there is no immediate
need for the prdj ect. ('.;iven the coﬁﬂicﬁng nature of the evidence, it is simply not possible for the
Cowrt to determiné ﬁvith any assurance the exteht of aeSthetic mjury tﬁat plaintiffs may suﬁ'er if
this project is not Stopped. Obviously, any eradication program that has indirect eﬁ'ects on othcr
< will thareby result in some aesthetic injury. But the Court cammot find that this aesthetic
.jury is sufficient to overcome the minimal showing on the merits, which consists of an
insubstantial procedural defect.
IV. Harm to Othar Parties |

An evaluation of the harm to other parties ~ and specifically to defendants — also weighs

Dr, Whisson, a vertebrate ecologist at the University of California at Davis, notes, for
example, that the risk of poisoning to birds is Jow due to the low abundance of raptors and owls,
and that while deer mice on Anacapa Island will be subject to primary exposure, “a sufficient
number of mice to repopulate the island will be trapped, housed in 2 facility on the island durmg
the eradication program, and released afterwards.” (Whisson Decl. § 8.)
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against injuncti?e relief. Defendants contend that they would be harmed by a preliminmy'
injunction because 1) many species on Anacapa Island, including the Xantus® Murrelets and
Ashy Storm-Petrel, will be progressively more impacted by rats as long as these rodents are not
_eradicated, and that the number of murrelets, in particular, is declining to the point of near-crisis,
and Z) between $350,000 and $450,000 in funds from the American Trader settlement fund has
been irretrievably spent on field work for the .Ana'capa Island Restoration Project, !

Plaintiffs dispute both claims of injury. First, they contend that the population of these
 birds has not declined to the point where a preliminary injunction would pose a risk to the
survival of _thosc species ~ and if the rats did pose a risk, defendants could take localized rat
coﬁtrol measures to protect birds from these predators. (S_@g'Declaration of John Hadidian
(“Hadidian Decl.”) 31 30-36.) Moreover, because defendanis have not engaged in any rat
extermination programs for at least five years, plaintiffs assert that defendants® claim of
écological injury from zipreliniinary injunction is disingenuous. As noted above, plaintiffs’
scientific evidcnce conflicts with the declarations submitted by defendants’ _scientists; who assert
that the immediate eradication of rats is necessary to preserve the mmel& population on the
island, (See Declaration of Harry Carter (“Carter Decl.”) 15.) As was the case with irreparable
injury, the Court 1s not in 2 position to conclude, nor should it be asked to decide, whether
defendants’ plan i§ a good one, or whether it will achieve its goals.” See Kleppe, 427 U.8. at 410

n.21. In effect, that complex detision has been left to the agencies, and in the shsence of a clear

"“This work includes ecological monitoring; construction of temporary on-island housing
to support NPS personnel who will be working on the island during the project; the trepping and
care of 150 deer mice; the trapping and relocation of numerous birds of prey; and the fitting of 25
rats with limited-life radio collars for monitoring. (See Faulkner Decl, Y 8-9, 11-13.)
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and material violation of law, the Court will not substitute its judgment for that of defendants.
Moreaver, the Conrt is satisfied that defendants will suffer substantial economic harm |
from a preliminary injunction. An injunction could cost defendants between 10 and 20 percent
of the entire American Trader oil spill fund, sinéé that xﬁoney has already been expended and
carmot be recouped. In contrast to the cases cited by plaintiffs, in which courls have held that the
loss of government funds js insufficient to support a finding of no injunction where there is a
likelihood that federal law has been violated, see Seattle Audubm; Soc’y v. Evans, 771 F. Supp.
1081, 1096 (W.D. Wash. 1991); Wildemness Society v. Tyrrel, 701 F. Supp. 1473, 1451 (E.D. Ca,
1988); Stop H-3 Ass’n v. Volpe, 353 F. Supp. 14, 18 (. Haw. 1972), the instant action dealé
with money from a finite environmental fund established as the result of an oil spill, The Court
finds this to be serious economic harm that also weighs against an injunction,
V. Pnﬁﬁc interest | |
| Finally, the Court finds that the public interest also favors denial of an injunction.
*‘ihough “the public has a general interest in the meticulous compliance with the law by federal

‘fficials,” Fund for Animals, 27 F. Supp. 2d at 15, that interest is significant only to the extent

that compliance with the law actually finthers the policies promoted by that law. The purpose of
NEPA is to ensure “that the agency, in reaching its decision, will have available, and will
carefully consider, detailed infonnaﬁo-n concerning significant environmental impacté [and] that
the relevant information will be made available to the larger audience that may also play a role in
both the decision-making process and the implementation of thﬁt decision.” Robertson v.
Methow Valley Citizens Council, 490 U.S. 332, 349 (1989). Although the FWS did not cumply

with the strict requirements of the CEQ regulations in adopting the Park Service’s EIS, that BIS
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was the product of careful consideration by another agency of detailed information concerning
environmental impacts. Moreover, the public participated fuily m the development of the EIS.
The FWS’ non-compliance with CEQ procedures regarding that EIS therefore in no way
frustrated sither the purpose of NEPA or the public interest.
CONCLUSION
The Conrt therefore finds that plaintiffs have failed to sustain their burden and their
motion should be denied.

A separate Order accompanies this Opinion.

el ) Hod

[ WA ~ a‘EGAIJ HUVELT—IE
United States District Judge

i .l J/L”O\
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UNITED STATES DISTRICT COURT ROV 2 9 20m

FOR THE DISTRICT OF COLUMBIA e
u“’""“‘""""“l'l'ﬂlu[l,ﬁLEHK

. . U.S.B{mmoum__*
THE FUND FOR ANIMALS, et al, :
Plaintiffs, |
Vs Ciyil Action Ne. 01-2288 (ESH)
FRAN MAINELLA, et al., :
Defendants. :

ORDER
Upon consideration of plaintiffs’ motion for a preliminary injunction {3-1], it is hereby
ORDERED that plaintiff's motion is DENIED.

50 ORDERED.

Elti, o Hoell _

ELLEN SFria! HUVELLE
e Lhsticet Judge -

DATE: N ] 19 l'm






