
APPENDIX 1


TEXT OF VERMONT ARCHEOLOGICAL PRESERVATION EASEMENT


GRANT OF PRESERVATION EASEMENT AND RESTRICTIONS

WHEREAS, the DIVISION FOR HISTORIC PRESERVATION is a department of the State of Vermont (hereafter “Grantee”), whose purposes include identifying, documenting, preserving significant historic resources;

WHEREAS, the VERMONT HOUSING AND CONSERVATION BOARD is an instrumentality of the State of Vermont created, in part, for the purposes of perpetually conserving significant historic resources;

WHEREAS, the Grantee is authorized to accept preservation and conservation easements to protect property significant in Vermont history and culture under the provisions of Title 22 V.S.A. Chapter 14;

WHEREAS,     [Landowner]    of    [Town]   , Vermont (hereafter “Grantor”) is owner in fee simple of certain real property located in   [Town]  ,                 County, Vermont, which is an archaeologically significant property as more particularly described below;

WHEREAS, the Grantor and Grantee recognize the historical, cultural, and aesthetic value and significance of the property, and have the common purpose of conserving and preserving the aforesaid significance of the property;

WHEREAS, the Grantor and Grantee desire to preserve for future generations the information gained from properly conducted archeological investigations of the property;

WHEREAS, the grant of a preservation easement by Grantor to Grantee will assist in preserving and maintaining the property and its archeological, historical, and cultural features and will assist in preserving and maintaining the aforesaid value and significance of the property;

WHEREAS, to that end, Grantor desires to grant to Grantee, and Grantee desires to accept, a preservation easement on the property, pursuant to 22 V.S.A. §723;

WHEREAS, the portion of the property preserved by this easement is herein referred to as “the Settlement Area” (as more particularly described in Schedule A), and is depicted on a plan entitled “Certain Proposed Easements on Lands of   [Landowner]   ,                 County,   [Town]  , VT” dated    [month, day, year]   , and prepared by   [plan preparer name]   (hereafter “the Plan”).

NOW, THEREFORE,
KNOW ALL PERSONS BY THESE PRESENTS that   [Landowner]   of   [Town]  , Vermont, on behalf of      self and       heirs, successors and assigns (hereinafter “Grantor”), in consideration of Ten Dollars and other valuable consideration paid to       full satisfaction, does freely give, grant, sell, convey and confirm unto the VERMONT DIVISION FOR HISTORIC PRESERVATION, a division of the State of Vermont with its principal offices in Montpelier, Vermont, and the VERMONT HOUSING AND CONSERVATION BOARD, an instrumentality of the State of Vermont with principal offices in Montpelier, Vermont, and their successors and assigns, forever, a perpetual archeological preservation easement and restrictions (as more particularly set forth below) in a certain tract of land situated in the Town of                  , Vermont (hereinafter “Settlement Area”), said Settlement Area being more particularly described in Schedule A attached hereto and incorporated herein.

The archeological preservation easement and restrictions hereby conveyed to the Grantee consist of covenants on the part of the Grantor to do or refrain from doing, severally and collectively, the various acts set forth below.  It is hereby acknowledged that these covenants shall constitute a servitude upon the land and run with the land.  Grantee accepts such covenants in order to achieve the Purposes set forth in Section I, below.

I.  Purposes of the Grant.
Grantor and Grantee acknowledge that the Purposes of this Grant are as follows (hereafter “Purposes of Grant”):

1.  To contribute to the implementation of policies of the State of Vermont designed to foster the in situ preservation of significant archeological sites and to preserve, for the benefit of future generations, important cultural and historical information that is contained within the Settlement Area and that may be recovered in the future through professional archeological investigations.

2.  The objective of preserving archeological values will be advanced by conserving the Settlement Area because it is the site of the remains of pre-Revolutionary War dwellings and because the Settlement Area has been designated a State Archeological Landmark pursuant to 22 V.S.A. §763.

Grantor and Grantee recognize these historic, archeological, and cultural values of the Settlement Area, and share the common purpose of conserving these values by the conveyance of this archeological preservation easement and restrictions to prevent the use or development of the Settlement Area for any purpose or in any manner which would conflict with the preservation of these historic, archeological, and cultural values.  Grantees accept such archeological preservation easement and restrictions in order to conserve these values for present and future generations.

II.  Documentation of the Settlement Area.
In order to make more certain the full extent of Grantor’s obligations and the restrictions on the Settlement Area, and in order to document the existing condition of the Settlement Area as of the date hereof, incorporated herein by this reference is a Documentation Report (including a set of photographs) which describes and depicts the physical appearance of the Settlement Area.  It is stipulated by and between Grantor and Grantee that the Documentation Report contains a complete and accurate description of the existing condition of the Settlement Area as of the date hereof and as of the date this instrument is first recorded in the   [Town]   Land Records (hereafter “documented state”).

III.  Grantor’s Covenants.
In furtherance of the easement herein granted, Grantor undertakes to do (and to refrain from doing as the case may be) within the Settlement Area each of the following:

1.  Except as provided in paragraph III(5), below, the Grantor shall maintain the Settlement Area in its documented state, and shall take all reasonable precautions to protect the archeological site from looting, vandalism, mutilation, or destruction from any cause.  Toward this end, Grantor shall neither perform nor permit others to perform any of the following:

     (a)
The placement of any earth material or other substance on, above or below ground, or any other activity which alters the existing surface contours of the Settlement Area; excepting that Grantor may cover the Settlement Area with a layer of soil and sod.

     (b)
The excavation or removal of any earth material, mineral substance or other substance or material, except archeological resources retrieved pursuant to paragraph III(2), below.

     (c)
The dumping of trash, rubbish, or other debris.

     (d)
The construction of any building or placement of any structure or physical improvement (such as driveways, utilities and related facilities) on, above, or below the ground surface; excepting that Grantor may erect minor improvements (such as fencing or small out buildings) providing such improvements do not include a permanent foundation and do not involve any excavation greater than six inches in diameter or six inches deep.  Grantor shall secure Grantee’s written approval prior to erecting any such improvement, which approval shall not be unreasonably withheld or conditioned, provided the improvement is consistent with the Purposes of the Grant and provided further than Grantee shall have the opportunity to recover artifacts during the course of any excavation required for such erection.

     (e)
Any other activity which by disturbing, altering or otherwise affecting the existing surface or subsurface of the Settlement Area would be detrimental to the appropriate preservation of the archeological resources therein.

     (f)
No use shall be made of the Settlement Area, and no activity thereon shall be permitted which, in the reasonable opinion of the Grantee, is or may possess the potential to become inconsistent with the purposes of this Grant as stated in Section I, above.

2.  No field investigations, archeological excavation, subsurface testing or metal detecting activity, or operation for the recovering of artifacts shall be conducted within the Settlement Area without the prior written approval of the Grantee.  Any such activities conducted pursuant to such approval shall be carried out in consultation with the Grantee and in a manner to ensure that the maximum amount of historic, scientific, archeological, and educational information may be recovered and preserved in addition to the physical recovery of objects.

3.  Upon the written request of the Grantee based on a reasonable suspicion that the Settlement Area is or will be subject to looting or other human disturbance, Grantee shall post the Settlement Area against trespassing in the manner provided by law.

4.  All artifacts and objects of antiquity recovered from the Settlement Area shall be the property of the State of Vermont.

5.  Within that portion of the Settlement Area depicted on the Plan as                , Grantor may engage in the activities prohibited by paragraph III(1)(d), above, provided Grantor shall first comply with the following requirements:

     (a)
Grantor shall provide Grantee with written notice by February 1 for any construction to be commended in the following construction season.  Said construction shall not commence before August 1 of the same year written notice was given, which notice shall include a specific description of the location and scope of proposed activities;

     (b)
Unless the site of any such activity has previously been the subject of a comprehensive investigation, excavation and recovery operation approved by Grantee pursuant to paragraph III(2), above, Grantor shall permit Grantee to undertake such operations at Grantee’s own expense.  Grantee shall complete any such operations by August 1, or such period fixed by mutual, written consent of Grantor and Grantee.

IV.  Access by Grantee.
Grantor shall permit Grantee access to the Settlement Area as follows:

1.  For the purpose of exercising Grantee’s rights under Section III(5)(b); and

2.  For the purpose of monitoring and enforcing this Grant under Section V; and

3.  For the purposes of taking affirmative steps within the Settlement Area to protect archeological features from the effects of erosion provided that, prior to taking such steps, Grantee shall consult with Grantor, submit a written erosion protection plan to Grantor, and secure Grantor’s prior written approval of said plan, which approval shall not be unreasonably withheld or conditioned.

4.  For the purpose of conducting research related to the archeological and historical significance of the Settlement Area; provided, that access under this clause shall be from                             or from the adjoining lands of                     , and provide further, that Grantee shall secure the prior written consent of Grantor.

This Section IV shall not be construed to convey any right to the general public to have access to or otherwise use the Settlement Area.

V.  Enforcement of the Restrictions.
Grantee shall make reasonable efforts from time to time to assure compliance by Grantor with all of the covenants and restrictions herein.  In connection with such efforts, Grantee may make periodic inspection of all or any portion of the Settlement Area, and for such inspection and enforcement purposes, the Grantee shall have the right of reasonable access to the Settlement Area.  In the event that Grantee becomes aware of an event or circumstance of non-compliance with the terms and conditions herein set forth, Grantee shall give notice to Grantor of such event or circumstance of non-compliance via certified mail, return receipt requested, and demand corrective action sufficient to abate such event or circumstance of non-compliance and restore the Settlement Area to its previous condition.

Failure by Grantor to cause discontinuance, abatement, or such other corrective action as may be demanded by Grantee within a reasonable time after receipt of notice and reasonable opportunity to take corrective action shall entitle Grantee to bring an action in a court of competent jurisdiction to enforce the terms of this Grant and to recover any damages arising from such non-compliance.  Such damages, when recovered, may be applied by Grantee to corrective action on the Settlement Area, if necessary.  If such Court determines that Grantor has failed to comply with this Grant, Grantor shall reimburse Grantee for any reasonable costs of enforcement, including Grantee’s staff time, court costs and reasonable attorney’s fees, in addition to any other payments ordered by such Court.  In the event that Grantee initiates litigation and the court determines that the Grantor has not failed to comply with this Grant and that Grantee has initiated litigation without reasonable cause or in bad faith, then Grantee shall reimburse Grantor for any reasonable costs of defending such action, including court costs and reasonable attorneys’ fees.  The parties to this Grant specifically acknowledge that events and circumstances of non-compliance constitute immediate and irreparable injury, loss, and damage to the Settlement Area and accordingly entitle Grantee to such equitable relief, including but not limited to injunctive relief, as the Court deems just.  The remedies described herein are in addition to, and not in limitation of, any other remedies available to Grantee at law, in equity, or through administrative proceedings.

No delay or omission by Grantee in the exercise of any right or remedy upon any breach by Grantor shall impair Grantee’s rights or remedies or be construed as a waiver.  Nothing in this enforcement section shall be construed as imposing a liability upon a prior owner of the Settlement Area, where the event or circumstance of non-compliance shall have occurred after said prior owner’s ownership or control of the Settlement Area has terminated; in the latter circumstance, the obligation to comply with the terms, conditions and limitations of this instrument, and liability for any breach shall reside with the successor owner.

VI.  Miscellaneous Provisions.
1.  Where Grantor is required, as a result of this Grant, to obtain the prior written approval of Grantee before commencing an activity or act, and where Grantee has designated in writing another organization or entity which shall have the authority to grant such approval, the approval of said designee shall be deemed to be the approval of the Grantee.  When Grantee has authorized a proposed action requiring approval under this Grant, Grantee shall, on request, provide Grantor with a written certification in recordable form memorializing said approval.

2.  It is hereby agreed that the construction of any buildings, structures or improvements, or any use of the land otherwise permitted under this Grant, shall be in accordance with all applicable ordinances, statutes and regulations of the Town of             and the State of Vermont.

3.  Grantee shall transfer the archeological preservation easement and restrictions conveyed by Grantor herein only to a qualified conservation organization that agrees to enforce the preservation purposes of this Grant.

4.  In any deed conveying an interest in all or part of the Settlement Area, Grantor shall make reference to the archeological preservation easement and restrictions described herein and shall indicate that said easement and restrictions are binding upon all successors in interest in the Settlement Area in perpetuity.  Grantor shall also notify the Grantee of the name(s) and address(es) of Grantor’s successor(s) in interest.

5.  Grantee shall be entitled to rerecord this Grant, or to record a notice making reference to the existence of this Grant, in the Town of              Land Records as may be necessary to satisfy the requirements of the Record Marketable Title Act, 27 V.S.A., Chapter 5, Subchapter 7, including 27 V.S.A. §§603 and 605.

6.  The term “Grantor” shall include the heirs, executors, administrators, successors and assigns of the original Grantor,   [Landowner]  .  The term “Grantee” shall include the successors and assigns of the original Grantee, Vermont Division for Historic Preservation and Vermont Housing and Conservation Board.

INVALIDATION of any provision hereof shall not affect any other provision of this Grant.

TO HAVE AND TO HOLD said granted development rights, conservation easement and restrictions, with all the privileges and appurtenances thereof, to the said Grantee, VERMONT DIVISION FOR HISTORIC PRESERVATION, and VERMONT HOUSING AND CONSERVATION BOARD, their successors and assigns, to their own use and behoof forever, and the said Grantor,   [Landowner]  , for himself, and his heirs and assigns, does covenant with the said Grantee, its successors and assigns, that until the ensealing of these presents, he is the sole owner of the premises and has good right and title to convey the same in the manner aforesaid, that the premises are free from every encumbrance, except those of record, and they hereby engage to warrant and defend the same against all lawful claims whatever.

IN WITNESS WHEREOF,  we  set our hands and seals this           day of                  , 19    .

Signed, sealed and delivered

In The Presence Of:




GRANTOR

Witness to





[Grantor’s name]

STATE OF VERMONT

____________ COUNTY, ss.

At                                            , this            day of                                  19    , personally appeared                                and       acknowledged this instrument, by       sealed and subscribed, to be       free act and deed.

Before me,                                                                          
Notary Public

My commission expires:

Approved by the VERMONT DIVISION FOR HISTORIC PRESERVATION:

                                                     



By                                                                               
Date






     Its Duly Authorized Agent

1

